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SAMAN
| v,
LEELAD_ASA AND ANOTHER

SUPREME COURT .

RANASINGHE C.J.. FERNANDO. J. and AMERASINGHE J.
S. C. APPLICATION NO. 4/88 '

OCTOBER 6 and 7. 1988.

Fundamental Rights — Infliction of cruel, inhuman and degrading treatment and

pun/shment Article 11 of the Constitution — Application out of time — Lex non -
cogit ad impossibilia — Responsibility of pub//c official in authority — Standard of

proof — Sections 10 (1}and 13 of the Prisons Ord/nance and Rules 121 and 155

of the ‘Prisons Rules’.— Liability for /nfr/ngemenr — Pr/nC/p/es of //ab///ty —

Assessment.of damages

The pemroner was arrested on 29.07. 87 and produced before the Elpitiya
Magistrate on 18.10.87.and remanded to the Galle prison ‘o his orders made
from time to time. While in prison custody on 1.1.2.87 the petitioner was bathing .
at a water tank near the prison:cegl when the 1st respondent was alleged to have .
assaulted the petitioner saying he.was not entitled to bathe there at that time.

Held: A . ) '

{1) Though the application was filed only on 7.1.88 — more than one month

after the alleged infringement took place {1.12.1987) — yet being a remand

prisoner the petitioner’s lack of easy-access to a lawyer and his hospitalisation

- from 2.12.1987 in the remand prison till his release on 11.12.1987 must be

taken into account. The principle lex non cogit ad impaossibilia applies in the
absence of any lapse or fault. Time here did not begin to run till ] 1.12.1987.

(2) (i) A case of assault by the 1st respondent (a Prison Guard) had been
established where the petitioner suffered a fracture of his left arm and other
injuries on being attacked by a baton by the 1st respondent for failure to comply
with his orders not to bathe at the tank near cell C of the Prison.

{ii) Regardless of Rule 11 of the Prison Rules and the absence of any.
assignment of specific duties regarding the petitioner, the 1st respondent was
acting in the course of his employment or duty when he-gave directions to the
" petitioner and usedforce upoﬁ him for non-compliance. It was done.by the 1st

respondem in the performance of his master’'s business and not. merely during
such performance. .

The assault was an unauthorised or. unlawful act which was so connected with .
st respondent’s. duties as a Prison Guard. and in the exercise of the powers
conferred upon him and in the performance of the "duties he. was,
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given under S. 10(1) and S. 13 of the Prisons Ordmance and Rules 121 and

- 155 of the Prisons Rules. that he was acting within the scope of his duties and
powers and therefore performing an executive act under Article 126 of the
Constitution. -

Per Amerasinghe, J. "The test of liability relates to the performance or purported
‘performance of his official duties and not to his rank or position in the official
hierarchy. If the act wa$é done within the scope of the express or implied sense of
the authority of the public offucer concerned, there is execunve or administrative
action in 1he relevant sense.”

“To be(;orﬁe executive or administrative action within the meaning of Article 126
of the Constitution.-the act must be done in the course of that business so as to
form part of it, and not be merely coincident in time with it.” "Where there is no
" _express or implied. authority. the act-of the public officer may nevertheless be
regarded as-executive or administrative action if it could be inferred from the
circumstances: that the act was done with the intention of doing good to the
State and not-for his own purpose: In such a case of ostensible authority it may
be no defence that the officer concerned was acting beyond his power or
authonty and even in disregard of a oroh|bmon or special direction prowded of
course, that the act was incidental to what the officer was employed to do. ) ’

(i) The 2h‘d.resppndent (Chief Jailor) and 3rd respondent {Superintendent)
took prompt action to have the petitioner treated for his injuries and interdicted
‘the 1st respondent. The 2nd to 4th-respondents were not.responsible for what
. the 1st respondent did_nor did théy condone, ratify or séek to cover up what was
done. . - ’

(iv) PuUbIic officials are not apart from actual authorisation responsiblé for the
dellcts of their subordinates and the relatlonshlp of master and servam does not
eX|sI between a pubhc official:and h|s subordinates.

{v ) PerAmerasmgheJ (RanasmgheC J agreemg)

~ The- flrst respondent acting within the scope of his duties and acting within his
. powers violated the fundamenlal rights of the petitioner guaranteed by Article
" 11 of the Constitution by subjecting him 1o cruel. inhuman or degrading
"treatment or punishment and for this the State is Ilable to pay Rs 15.000/- as
compensatlon 16 the petitioner.

'_ (Fernando J. held that the 15t respondent and the State are ]omtly and severally_
‘hable to pay compensauon in Rs. 15,000/~ . .

(3) Semble BaS/s of liability for infringement of Article-1 1 s it dehctual or a
new nght sm genens crealed by Ihe COﬂStIIUIlOﬂ7 On- thls pomt—

(|) Ranasmghe C.J sand it was not necessary to entér upon an analysls of. the
earlier judgments in viéw of ‘the consensus of the Court thai the State.

SN L -
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was liable upon.the estabhshed facts and crrcumstances of thls case but he N
would agree with the view ‘taken by Amerasnnghe J. founded as it is upon the
oplmon expressed hltherto by this Court. Lo .o o E
(i) Fernando. J.- An |mpa|rment of personallty — the. vnolatlon of those mterests .
which every man has. as a matter of . natural right, in .the possessnon ofyan-
" unimpaired person dignity and.reputatron and whether it be a public ar private
right, = committed with wrongful intent established liability 'in the ach/o
/I'I/Uflafum patrimonial loss, as well as damages for mental pain. suffering andi .
distress can be recovered. When the Constitution recognised the right set out
in Article 11, even if it was a totally new right, these prrnC|pIes ‘of the common
law applied. and the wrongdoer who violated that right became liable, and his
+ master too. if the wrong was committed in ‘the. course of employment It was not
necessary for a new delict to be created by statute or JUdICIa| demsnon .

The violation of the Fundamental ‘Rights under Article 11 of the Cdnstitution by -
Ist respondent involved not only him but also the State in liabitity, as the cruel..
. inhuman and degrading treatment and punlshment were. mfhcted in the course
of 1st respondent S employment under the State; -

i) Per Amerasmghe 1J “Qur Court has, preferred fo treat; a.-violation of a
Fumdamental Right as something sur generss created by the Constitution and not
as a defict. Their Lordships of the Supreme Court have consnstently steered away
from the vrcarrous liability approach

f L

The State must pay compensatlon to the petttnoner

v - o N

(4) Assessment of compensatron for vrolatnon of a Fundamentat Rtghts

. . v

(i) ~ Per Fernando, J. The petltloner is entttled to compensationin: respect of the
injury. hospttahzatton and pain, suffering and humiliation suffered by him.
view of the custodral relatronshrp between the 1st respondent and the petrtroner
his (1st respondent s) conduct was high. handed and'in flagrant dtsregard of the
petitionier's rights. It is however ‘not desirable 1o assess the' damages- under each
.of these heads. Compensatton is assessed at Rs 15,000/ -.

(i) . Per Amerasmghe J. (Ranasrnghe cJ agreetng) When in an appropnate
‘case compensatnon is awarded for- the. violation: ot a Fundamental Rrght itis, |
"think, by way of ‘an acknowiedgement of. regret *and -a so/anum for the hurt
caused by the vrolatlon ofa Fundamental Rtght and not as a pumshment for duty
dlsregarded or authortty abused

Deterrence is not a relevant element in the assessment of such compensatton In
. a case such as this where the 1st, respondent ‘was gutlty of ‘outrageous
- behaviour it is .not a punitive element that must enter into the
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enhancement of compensation payable. but the need to assuage the petitioner’s
hurt feelings. by a recognition of the enormity of the wrong complained of. What
is sought to be done by increasing the amount of the award is 10 give the
petitioner the consolation of knowing that this Court acknowledges the
seriousness of the harm done and that it has tried to establish some reasonable
relation between the wrong done and the solatium applied.

The whole process of assessing damages where they.are ‘3t large’ is essentially a
matter of impression and not addition.

Cases referred to .

1. Mahara/ V. Attorney General of Trinidad and Tobago (No. 2 (1978) 2 All
- ER 670,679,687, 688; (1979) AC 385. 399.

2. Gan?ae'thige v. Siriwardena —_l1988) 1 SRILR 384, 400—402.

3. Velmurugu v. Atlorney Genera/ ~— 1FRD - 180 204, 212,223, 224.
225. . .

a. Batert/ Bater — (1951) P. 35, 36- 37

5. Hornalv. Neuberger Products Led —71(1957)108 247 266
6. Kapugeek/yana v. Hett/arachchl — (1984) 2 SRILR - 153, 164,
if : Thadchanamoorth/ v. A. G. &.Mahenthlran v.A G —1 FRD 129.

8. Vivienne Goonewardene v. Hector Perera and Others — 2FRD 426,
436, 437.

-9, Collettes v. Bank ofCey/on ~(1984) 2SRILR 263.311- 316
10: Manadas Ra/ v A, G — (1982) 2FRD 397 404 407.

21 _Daram/t/po/a /-?atnasara Therp V. Udugampo/a & Otners - 2FRD 364
(1983) 1 SRLR 461, 471,

. 2_. Pgrefa-v. Un_/verszt){ Grants-COInm/stion — 1FRD 103. 1 11,112,
13. Eheliyagoda v J. E:D. B. — 1FRD 243, 250.
14, Jayaneliiv. L. R. C. — (1984) 2RI LR 172.

)
1 5. Na//anayagam v. Gunat//ake — (1 987) 1SRI LR 293

[ Sl

.'1-6;‘Kumarasrnghe V. A G — S C Appln 54/82 — S, C: Mnnutes of
T 6.982 - . .



SC

Saman v. Leeladasa and Another .5

18
19.
20.
21.
22.

23
24!
25.
26.
27..
28.

29,
30
3t

32.

33.

34.

At

-35..

;-

36.

37.

38.

. Dayananda v. Weeras/nghé 2FRD 292, 2988. .

Fernando v. A.G. — {1 985) 2 SRILR341.

Jayas/ngha v. Mahendran — (1 587) 1 SRILR 206.

Ma///karach‘ch/-‘ v. Shiva Pasupati, Attorney-Genera/ (1985) ,TSRI LR 74.
.l-/om"e Telephone Co. v. City of Los Angeles— 227 Us 278. 287
Virginia v. Rives — 100 US 513. -

Ex parte Commonwea/tn of Virginia-— 100 US 339 '

Nealv. Delaware — 103 US 370. o

Raymond v. Ch/cago dn/on Tractor Co: 207 US 20

/owa Des Momes Nanona/ Bank v. Bennet 284 US 239

Ex parte Young 209 us 123 156 160

Larson V. Domesr/c & Fore/gn Commerce Corporarlon 337 US 682.

United Stazes v. Classic 313 US 299 326.
The C/w/ R/ghrs Cases 109 US 3 10 13.

Gunaratne v. People’s Bank (1986) 1 SRI LR 338 353.

'Jayanem v. The Land Reform- Comm/ssmn and orhers (1984) 2 SRILR
-172, 186, 192 3.

Al?a/'aratne v. Ajr Lanka-(19_'8‘7),‘2 SRILR 128: 145, 149,

Nimal Tissa Wijeiunga V. The Insurance '.C“orbozlat/on of .Sri Lanka
(1982) 2FRD 265. 279..

Amal .Sudathi Silva v. Kod:tuwakku Inspector -of Police and Others
(1987)28RILR119 127:. . . P 3

Roberts v. Raznaya,kef(-J 986_) 2 SRI LR 36..69, 104.

ChandraSena and Others v. National Papef:Corporation and Others
"(1882) 1 SRILR19.

P

Gunasena Thenabadu ‘v.._ University of Colombo ~and Others
{(1979)1 FRD'63. e R |



Sri Lanka Law Reports . [1989] 1 Sri L. R

45,

a7,
48.

149,

52.
53

. 54,

. 55,

\‘t

39.
40.
an.
a3
43,

Others (1979) 1FRD 70, 72.

44,

46.

50.

51,

'56

57

‘58

Gamini Samarasrnghe v. Bank of Cey/on and. Another {1980) 1FRD
165. A

Ganeshanathan v. Viv/enne Goonewardene and Others {(1984) 1 SRI LR

319.331,.351."

K. Vtsva//ngam and Others v. Don John Francis L/yanage (1883) 2FRD

452.

Elmore Perera V. Ma/or Montague Jayawzckrema and Others {1985) 1
SRILR 285 364, 390 .

Katunayakege Damesrus Perera and Another v. R Premadasa and

Pa/ihawadana V. Attorney-Gene_ra/ and Others (1979)1 FRD [
Ed/r/sunya v. Navaratnam and Others (1985) 1 SRILR 100, 106.
Ranatunge v. Jayewardene and Others (1970) 1 FRD 77. 80/
Jayewardene v. Attorney Genera/ and Others (1981) 1 FRD 1765.
S/r/wardene v. Rodr/go (1 986) 1 SRI LR 384, 387.

V/sva//ngam v. L/yanage and Others (1983)1 SRI LR 203, 281, 304.

Victoria Park Racing and Recreation Grounds Co. v. Tay/or {1937) 68
CR CLR 479 506. - _ .

Nimmno- Sm/th v Burgess Garages Ltd and London County CounC//

. 1958) C A'No."272 reported in Kemp and Kemp:

The Quantum of Damages 2nd Ed. Vol. 1. page 159-165 (186 1)

Laxan.?ana' and Dthers. v."G.:P. S Weeras'ooriya, General Manager of

‘Ra/'/ways andAnother —{1987) 1 SRI LR 172

Gooneratne and Others v. Chandrananda de Silva, Commissioner o/

. E/ect/ons (1987) 2 SRI LR 165 178 . ) ¥

MLeish v, Fu/ton and Sons —-1955 sc 46, 49’

We/d B/unde//v Stephens {1920) AC 956 986
Casse//& Co: Vs Broome andAnother(1972) 1 ALLER 801 .873.

Rookes V. Bernard(1964) 1. AIIER 269.

F/e/d/ng andAnother v. Var/ety /ncor,oorated(1 967) 2 AlER 497, 500



SC Saman v. Leeladasa and Another _ 7

-’ 59 Greeﬂ/ands v. Wilmshurst (191 3) 3KB 507.532. .
60 Urén v John Fairfax & Sons Pty Ltdl {1967) 117 CLR 150.
61 Leyv. Hamilton (1935) 193 LT 384, 386.
APPLI(,‘ATION-for infringement of F[md'ameniar ngms;

A. A de- Silva with Kalyananda Thirangama Nimal Punchrhewa and G P.
D/ssanayake for Petitioner.

Saleem Marsoof, S.5.C with F. 'N. Goonewardene S.C. for 2nd, 3rd & 51h
"Respondents. )

Kanchana Abeyapala for 1st Respondent

_Cur. adv. vu/tj
becember 12.1988
RANAS|NGHE C. J

| have had the advantage of readrng in draft the Judgments of
both Fernando J., and Amerasrnghe J.

l agree with their frndrngs on'the questlons of fact which are in
- issug in these proceedlngs t _ . .

Fernando J. has considered an |nterest|ng aspect of the
garlier Judgments delivered by this Court. which have drawn’
heavily from the views.expressed by the Privy Council in the case
of Maharaj vs. A. G. (1) in regard to the basis of the Irabrlrty of the :
State for mfnngements of 'Fundamental Rights by ‘executive or .
admrnrstratrve actron :

Fernando, J., is. however, of the view that — whatever be the
real basis upon which liability is so affixed upon the State' — the
State is. in law, liable to the petitioner in this case upon the facts
and circumstances which have.been established. It is, therefore.
not necessary to enter'upon an analysis of the éarlier judgments
of this Court from the standpoint ‘that has weighed with -
Fernando.--J. Such a discussion. could be left to a more
appropriate case where-this matter is raised directly before a
specially constituted larger Bench whrch would have the benefit

.of a full argument from the: Bar
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" lagree with the view taken by Amerasinghe, J.. founded as it is
upon the opinions expressed hitherto by this Court in regard to
the basis of such liability.

- lalso agree_.wjth Amerasinghe. J.. in régard to the relief to be
* granted to the petitioner. and in regard to the orders for costs.

FERNANDO, J.

The Petitioner. a-school teacher, claims relief in respect of the
alleged violation -of his fundamental rights under Article 11. He
-was arrested. on 29.7.87.and was produced before the
Magistrate, Elpitiya, on 18.10.87": orders for remand, at the Galle
Prison,were made and extended later. On 3.12.87 when the case
was called, the Court was informed that he was receiving
treatment in hospital, and a further order for remand was made
until- the. next calling date, namely 1.7.12.87. On 11.12.87 a
motion-was filed by an Attorney-at-law on his behalf that the case
"becalled in open court. The Court was informed that by letter
dated 8.12.87 — also journalised on 11.12.87 — the Attorney-
General had consented to ba|| the same day he was released on
‘ personal bail.

Relief is “sought not in respect of the Petitioner's arrest or
detentlon but in regard to an assault by the 1st Respondent, a
Prison guard, at about 5.00 p.m. on 1.12.87. The Petitioner was
bathing at a water tank a short distance away from the block of
cells {"Ward G”) to which he was assigned. The 1st Respondent:
" had been-assigned duties that day in connection with Wards C
and D: finding.that some of the prisoners in those Wards were |
missing. he, searched for' them, and saw. several prisoners
bathing at.the water tank. Having told them_that they were not
permitted to.bathe at that time. he ordered them to go to their
Wards; while the others complied with that order..the Petitioner
contlnued to-bathe. The 1st Respondent states that he repeated

. hjs order more firmly. ‘raising his hand and shouting .at' the
Petitioner to go away. whereupon the latter got ready to leave but
N slnpped and.fell: he was not aware that the Petitioner suffered any
§ mjury ‘However, the Petitioner states that he told the 1st
Respondent that he had Obtained perm|55|on 1o bathe at that
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time. but the 1st Respondent told him to get out, and then kicked

and assaulted him. despite his pleas; he then left, but the 1st

Respondent .followed, picked up a baton from a‘table in- the -
Library, and hit him repeatedly. despite his- cries that his hand

was broken. The Petitioner and other Prrson officers ‘and

prisoners have made statements, some of WhICh are substantially

consisterit with the Petitioner’s version; some of them do naot

mentlon any mcrdent whatsoever; and none of them make any

mention of ‘a fall.-All these statements, as weII as. statements:
made to the Police, were filed with the affrdavrts of the 2nd land‘
~.3rd Respondents and . no obJectlon was taken- to, their

admlssrbrllty or- reIevance all partres referred to and relled on

portrons of these statements oL

"The 'Pstitioner ° complained of the assault to 'the 2nd
_ Respondent.-the Chief Jailor. on the later’s" routlne visit to the -
Ward that evening, which was 'recorded the same evemng by a
jarler on his instructions; on the néxt-day he directed that a full
inquiry be held; and the statements of other witnesses* wefe .
recorded on 2.12.87-and 3.12.87: The 2nd Resporident and the -
3rd Respondent (the Superintendent of Prisons: Galle) also took
prompt action to have the Petitioner treated at the Prison hospital,
and then sent to the. Galle Hospital for treatment .-and for
“examination by the Judicial Medical Ofticer. The: Petitioner was.
accordingly-admitted to the Galleitlospital-on 2:12.87; the*3rd.
Respondent wrote to the Judicial Medical.‘Officer on 3.12.87.
‘but as the Petrtroner was drscharged from the- Galle Hospital on
- 3.12.87; the Judicial Medical C¥icer was-ynable {(as appears
from hIS reply dated 8. 12 87 to the 3rd Respondent) to.submit’a
réport on the Petitioner as the Petltloner .was, not there. Thatreply.
was received on 10.12.87, and on 11.12.87, the 3rd.
Respondent again sent the Petitioner to the Galle Hospital
specrfrcally for examination by the Judicial Medlcal Officer. Two
-medlcal reports submltted by the latter establlsh ‘that the
Petntronef had suffered a fracture -of _his left arm. below the
elbow and that he had other injuries consistent with an assault
- with a- baton. From-3/12.87 to 11. 12.87. the Petitioner was in
the Prrson Hospltal : N

|t is common ground that the 1st ReSpondent was promptly
mterdlcted ahd that " disciplinary proceedlngs as well as a
—criminal prosecutron are pendmg agarnst h|m
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A preliminary objection was ‘taken that the petition-filed on
7.1.88 was out of time as more than one month has elapsed
after the alleged infringement on 1.12.87. It was submitted that
visits by lawyers and relatives were not restricted, and that the
Petitioner had the opportunity to consult lawyers. There are two

"independent reasons why this contention cannot succeed. A
remand prisoner cannot contact a lawyer with the same ease and
facility as other persons; additional time *has necessarily to be
spent ‘in sending messages- to, or in- awaiting a visit from, a
"relative, who would- then have to contact.a lawyer : and more
time would be necessary to give proper instructions. The period

- -of time necessary would depend on the circumstances of each

" case. Here, the Petitioner was hospltalrsed from 2.12. 87 until his
release, and was thus prevented from taking immediate action to
petition this Court for redress : an |mped|ment to the exercise of -
- his fundamental right (under Article 17) to apply to this Court,
caused by the very infringement complained of. Further, the fact
“that he had been assaulted. or that an injury had been inflicted
on him. would not.per ‘se bring him within Article 11 : whether
t_he'tre,a_tment meted out to him would fall within Article 1-1 would
depend on'the:nature and extent of the injury caused ; until the
Petitioner had:-knowledge.. or could with reasonable diligence

~have discovered.  that an injury sufficient to bring him within
Article 117had resulted. time did not begin to run. | need mention
only Gamaeth/ge v. Siriwardena-(2)where'| had occasion to refer

" to several decisions of this Court which support the application

- of the principle Jex-non cogit ad impossibilia in the absence of any
lapse-or fault. On thé application of that principle, time-did not
begin-tfo run in thrs case untrl 11 1287 and the preliminary
ob;ectron farls R . -

Counsel for the Petltuoner strenu0usly contended that the 2nd
and 3rd Respondents were also culpable and liable because they
had partrcrpated ina’ cover up although admittedly they had
not.-instigated the assault and were not even present when it
occurred: It was his submission that there had been a deliberate
attempt to prevent the. Petitioner being medically examined, and

- that it:was only. when they knew he-was to be releaséd that he -
was sent for. ‘examination ; because. they reallsed that thereafter

_ they w0uld not be able to have him examuned This contentlon IS
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not supported at all by the.. documentary evudence referred to
earlier. As far.as the Respondents were concermed, 17.12.87
.was the next calling date, and it is likely that on 11.12.87 they
were unaware that the Petitioner was to be released. Further,
commendably prompt action was taken, throughout, flrstly to
have him treated.and examined by the Judicial Medical Officer
(and it was through sheer inadvertence. that thrs got. delayed)
“and secondly, to take drsc:plmary action “against the 1st
Respondent: "In these circumstances, . théy - were neither -
responsuble for nor did they condone. ratlfy or seek to “ cover-

" the act of their ‘subordinate : publrc officials are not. - apart
from actual .authorisation, responsrble for the delicts of their
subordinates, and the relatronshlp of .master and’ servant does
‘not eX|st between a publlc offrcual and hrs subordrnate (a) '

[ now turn to the incident of 1.12. 87.In his afftdav:t in this .
Court. the Petutroner says that the 15t Respondent asked him why
he was on-remand ; on being told that hé was in custody under

.tHe Emergency Regulations, the 1st Respondent stated - ’

" You dogs are the fellows who are trying -to bring the
Government' down- and we. are here on duty to teach you
‘dogs a. Iesson so- that you wrll not have your limbs to do-
‘anything in. future

This was‘supported by an-affidavit sworn by one Shantha who
had been on remand till - 23.12.87. Counsel: for the Ist
~Respondent referred to the principle of "liability enuncuated in
Velmurugu v Attorney-General ( 3)

The State sh'ould be heId strrctly liable for any acts-of its
high- state officials . ... ..... if the "allegations against the
2nd Respondent had been ‘proved, this ‘would have:
constituted an"act of the State- rtseh‘ and entdiled the liability

. of the State for such acts ' o

The habrhty n respect of subordnnate offrcers should apply
to all"acts done under colour of office, i.e. within the scope
of their -authority, expréss or _implied. and should also.

“extend to, such ot_,her acts that may be ultra vires and even'in -
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disregard of a prohibition or sp,eciél directions provided that
they are dope in the furtherance or supposed furtherance of
their ‘authority or done at least with the intention of
benefiting the State. ” (b)

-Counsel submitted that the words emphasised in the
averments quoted above had been falsely attributed to the 1st
Respondent in an attempt to show that he acted in the
" furtherance- of his authority © and “ with the intention of
benefiting the State “..and thus to bring him within this principle
of “liability ; that the 'Petitioner’s original statement. and his
statement to the Police on his release as well as the other
statements recorded on 2.12.87 and 3.12.87. make no mention
of any such utterance.by the 1st Respondent: that Shantha
made no_statement either to the Prison. authorities or to the
Police. On the available evidence, | have no hesitation in rejecting
this part of the Petitioner’s story.

It remains to consider whether the Petitioner suffered these
injuries as a result of a fall. or as a result of an assault by the 1st
Respondent. Apart from the 1st Respondent’s statement and his
affidavit in this Court, there is no material supporting his version.
The standard proof in these - cases is usually expressed as
involving - the " preponderance of probability ™. There are,
undoutedly, degrees of -probability within that standard. and
there must be. as Denning.. L.J.. said in Bater v. Bater, (4) " a
degree of  probability. which is ~commensurate with the
occasion . Morris, L.J.. in Hornal v. Neuberger Products Ltd (5)
said that *"the:very elements of ‘gravity become a part of the
~whole range of circumstances which have to be weighed in the
scale when deciding as to the balance of probabilities ". In the
- end, as observed by Wanasundera. J.. in Velmurugu's case (3).
" the. petitioner must prove his allegations to the satisfaction of
_the. Court”: and. in Kapugeek/yana v. Hettiarachchi, (6)
Wi'rnalaratné J.. agreed that " the civil. and not the criminal.
-standard of persuasion applies. with this observation .that the
nature and -gravity of an issue must necessarily determine the '
‘manner. of attalmng reasonable-satisfaction of. the truth of that
issue. ’
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In considering the Petitioner's version, his. attempt to distort
the facts cannot be ignored. | am nevertheless of the view that.an
assault by the 1st Respondent, as alleged in the Petitioner’s
original statement, has been established. There is no doubt that
the Petitioner did suffer-serious injuries that evening ; the only
- dispute .or altercation involving the.Petitigner was with the’ 1st
Respondent ; no reason has been suggested why other officers
and prisoners should falsely |mpI|cate the 1st Respondent and.
the medical evidence that the fracture and other i injuries were the
result of repeated blows with an instrument such as a-baton has
not been challenged: It is much more probable that these injuries
were caused by blows with a-baton, rather than by a fall,-and I'so

hold.

" Prison Rule 132 in requiring all Pnson offrcers "\ivith0ut‘
exceptron to treat the prrsoners with kindness and. humamty .
may well ‘be ‘a counsel of perfection.” The enforcement of
discipline may occasionally warrant the use of some force,-and
some latitude is, perhaps permrssrble in decrdmg whether inthe
circumstances of.a partrcular case the force used was excessive.
Action and reaction can seldom .be nicely. balanced where a
. decision to, use force has to be taken on the spur of the moment ’
and a strict applrcatlon 'of Rule 132" may. not always be
practlcable A single blow even with a baton, would be. unlawful,
but. arguably, would ‘'seldom amount to c¢ruel or inhuman or
- degrading. treatment: but a: brutal assault as in this case, °
commencing with kicks. and . blows, and..continued .in an
aggravated form-— by repeated blows with a baton — even after
- the Petitioner complied with the order given to him, amounts to -
cruel, inhuman and degrading treatment. As it was inflicted for a.
supposed breach . of drscrpllne it ‘may also .amount to

punrshment | am of the view that it does ‘not amount to
V' torture ” . which seems .to me to requrre a further element -
obJeCtlve of forcing .a° confession, » of. facnhtatmg an

‘interrogation, or otherwnse mfluencmg future statements or
behavrour .

, It was submltted on behalf of the ReSpondents that the 1st
‘Respondent had’ not been assighed any duties in relation to the
Petitioner or Ward G. Further, thata. Pnson Guard had no power
to enforce drscrplme by grvrng orders to prrsoners or.to use
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force in connection therewith, as Rule 11 {(of the Prison Rules)
provides that a guard ” shall not take any part in the discipline of
the jail *. In reply to questions from us as 1o the duty of a prison
guard to maintain order. even by using force. in situations such
as a fight among prisoners. an attempt to start a fire. or damage
to property. it was submitted that (apart from situations where
persons sought to break in or break out of the jail). a prison
guard’s duty was primarily to watch, and to report any breach of
discipline to the appropriate officer ; he could take action in
respect -of such breaches only upon orders from a superior.
officer. In the context of the Ordinance and the Rules, ” discipline
of the jail " in Rule 11 cannot be given the meanin'g contended
for. It is unnecessary to consider the precise. meaning of this
- phrase in that Rule, for other provisions of the Ordinance and the
‘Rules indicate that the maintenance of order is within the scope
of employment; and duty. of a prison guard ;

“ Bvery .prison officer shaII for the purposes of this ,
Ordinance, be deemed to be always.on duty. “ (S. 10 (1))

“ It shall bethe duty ‘of every 'prlsonof_fr‘cer to preserve order
and discipline among the prisoners in accordence with the

"'pr0vi:éions_ of this Ordinance and the rules made under
section 94 . ... ... ... and for such purpose it shall be
lawful for a prison officer to use all such means, including
such degree of force. as may reasonably be necessary to
compel obedience to any lawful drrectlons grven by hrm

' (Sectlon 13) '

" Each subordinate officer shall perform such duties as may
" from time to time be prescribed by the Jailer for the purpose
' of preserving disciplirie and enforcing drlrgence cleanliness,
’ order and conformrty to the rules of the | prrson " (Rule 12 1)
- No jailer of subordinate officer shall — (18) fail to mamtam

order and d/scrp//ne " (Rule 1 55)

A prrson offucer : mcludes a subor’dinate 'officer (section
7).. and a prison guard falls..into that category (Rule 119).
Regardless of the precrse meaning of Rule 1.1. the.maintenance
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-of order and discipline, and the enforcement of lawful directions,
is within the scope of employment of a prison guard. | therefore
hold, that the Tst Respondent was acting in the course of his
employment, or duty, when he gave: directions to the Petitioner,
and used force upon the Petitioner's non-compliance: therewith.
Even though he had not been assigned any specific duties in
relation to the Petitioner. his act was within.the general scope of -
his employment ; it was not an act done " while on his own
‘business and for his own. purposes. ”, nor was it an umauthorised

‘and wrongful act so unconnected W|th the authorised act as to
be an independent act ; it was done /in the: performance of his
master's business and not merely during such performance :
although'it:amounted to-wilful wrongdoing, it was nevertheless in
the course of his, employment ‘and not for his own: business,

" purposes or benefrt even assumlng that there had.'been a
prohibition -on the use of excessive force by prison.guards, that
would not haveteen a ‘prohibition ‘which limited the sphere of
employment, but: a. prohlbmon which only dealt with conduct
“within the sphere of” employment These are the basic prlnCrples.
of our law applicabte.tc. determrnrng whether an act.was,” in the -

. course of employment (b\

.Howev,er;, Coun_sel for theVPetitioner submitted that. the
question of liability ef the Statel was to be determined by the
principles laid down in Thadchanamoorthi v. A.G. (7). Velmurugu
v. A.G. (3) and Goonewardene v. Perera (8) and it becomes
necessary to consrder the ba3|s ‘and"nature, - and extent; of.
|Iabl|l'[y - : :

. ln the, Thadchanamoorthi case. Wanasundera, J., having held -
" on the facts. that an.infringement had. not been proved. expressed
disagreement with the. submission that the act of a public officer
would not constitute State action unless done within the scope
of the powers given to him, ", which means-that if it is an unlawful
act oris-an act considered ultra vires, it would not be considered
State ‘action.”, He found to be'more reasonable the approach
that ” all_act_s of a public official. whether acting-within the
terms of-his powers or acting under colour of office-would be
State action 7, .but felt that this ‘went too far as. there_could be
cases “-where an-act of a public officer acting under colour of
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office ought to be considered purely as an individua! or private
act of the person concérned and not as an official act ". It must
be observed. with respect. that an ultra vires or an unlawful {even
criminal) act can be done by a servant “in the course of -
employment “, and would render the master liable, {c} and
‘accordingly that possibility was, of itself, not a good ground for
refusing . to apply: the common law principles of liability.
Observations made in that case also tend to suggest that the
“existence of an “ administrative practice © may be relevant to
State liability and to the question whether an mfrmgement was
by " executive or admmustratuve action ”

In the Velmurugu case. three Judges held on the facts that the
infringe'ment had not been established. while the minority took.
the- contrary view. Two. of the Judges who constituted the
majority. but not the third. agreed with the formulation. quoted
above, (3) as to.the liability of the State — strictly. for the acts of
" high:” officers, and for acts done ” under colour of office " in
the case of other ‘officers. The two Judges. who constituted the
minority. relying on Maharaj v. A.G. (1) took the view that ” this is
not vicarious liability it is the'|iebility of the State itself ; it is not
a liability”in tort.at all ; it i1s a liability in the public law of the
State " (Sharvananda, J.)-: they considered the emstence of an
" administrative practice " to be |rre|evant

In Goonewardene-v. Perera (8) processionists were directed to
disperse by a Police Officer who wrongly believed that a permit
was required by law.; upon failure to disperse, the Petitioner.was
arrested. The test suggested by the Respondents — " that the

State-has either expressly or impliedly authorised or. ratified or
‘ adopted or condoned or acquuesced in the acts constituting the

infringement " == ~was held to have been satisfied, and the State
was held liable for- the wiongful arrést. Although that concluded
_the-matter, Soza, J.,'proceeded to consider the formulations in
the previous decisions. He. considered the distifiction drawn by
" Wanasundera, J., between “ high'” and " subordinate " officials.
toi'be -obster; and did not agree that any distinction should be
drawn on the basis.of rank. (However neither Judge made any
reference .to ‘the. recognised -distinction between the primary
representatives.of a corporaté body. and-its servants (d). (9). He
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agreed with the mlnorrty view, as formulated by Sharvananda J.. '
as well as the further elaboration thereof in Mariadas v. A.G.

(10)

* What.the petitioner is complaining of is. an infringement of
his fundamental right by executive or administrative action,
that the State has through the instrumentality of an over-
zealous or despotic official committed the transgression of
his constitutional right.-The protection”afforded by Article
126°is against infringement of fundamental rights by the
State, acting by some public authority endowed by it with
the necessary coercive powers. The relief granted is -
principally against the State, although.the delinquent official
may also be dlrected to make ‘amends.and/or .suffer
punrshment :

The_‘Pe‘titioner in Mariadas ffaj v. A.G: had been found“in a
house which.was being searched by a Police Officer ; he was
suspected-to be.an illegal immigrant, -:and was arrested. As he
‘had not been informed-of the reason for such arrest, the arrest
“was held to. be in violation of Article 13 (1). Clearly, the arrest
had been made in the course of duty of that Police Officer.

In"both these cases. the Police Officer who actually made the
arrest had not been made a Respondent to the petition filed, and
the arrest had been wrongly attrlbuted to another offrcer the
State was ordered to pay compensatlon
An - other cases (6, 11) relief has: been granted agannst the
persons actually guilty of the mfrrngement and not against the
State ; in cases alleging violation$ by corporate bodies, relief has ‘
~ been granted agalnst such bodies. and not agalnst the State {12,

13, 14). In Na//anayagam v. Gunatilake (15) the Petitioner had
been |Ilega||y kept in custody for three. days longer than
authorised, and the State was ordered to pay compensat|0n for
-thé VIO|a'[IOﬂ of his fundamental nght under Artlcle 13 (2). °

The Petltloner 1S entltled to rellef is the hablllty prlmarrly and
, prrnapally or’'solely, that of the State ? Is the liability of the State
“’in respect of an mfrmgement of fundamental rights by its agent
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or employee more extensive than the liability of a master for a
like infringement by his servant ? Or is the 1st Respondent
alone liable ? The principles laid down "in some of the
decisions referred 1o above are obiter ; 10 some extent they are
mutually inconsistent: in some. orders were made only
against the State, in others only against the wrongdoer. and in

yet others against both. )

tis necessary to refer to Mahara/ v. A.G. (1) The Appellant a
 member of the Bar of Trinidad and Tobago was sentenced to 7
. days imprisonment for contempt ; as-later held by the Privy
Council (13). the Judge (of the High Court) had farled to
- observe a fundamental rule of natural justice prior to making
his order., and there thus resulted a. deprivation of liberty
‘otherwise than by due process of law, -{which was a
fundamental right guaranteed by the Constitution). The
- Constitution entitled a person to apply to the High Court for
redress in respect of a contravention ‘of that right ; such an
application was made by the Appéllant the same day. resulting
_in a“stay-order being granted by another High Court Judge.
. The matter ultimately tame up before yet another Judge, who.
dismissed the. a’pplication and the Appellant served his
sentence. He had no right of appeal against the original order.
. After serving his sentence,-he applied to the Privy Council for,
and obtained, spectal leave to appeal : it was held on appeal
that the: original order-was bad. In.the meantime. he also
-appealed to the: Court of Appeal in respect of the second order
“(refusing redress), and. upon that appeal being dismissed.
'appealed to the Privy Council ,once again. There was no
suggestion- that the .onginal order was ‘made totally without
;urrsdrctlon orin bad faith .it was an error in the course of the
. exercise Jof,'the- judicial- powen of the State Although the
_original order was_wrong,” the judge who made ‘it enjoyed
_-complete immunity from suit. The, constitutional proyision for
‘.redress (by ‘the' High-Court) in respect 0f a contravention of a
fundamental right had'to be applied ..-as the Appellant had
already served his’ sentence by the time the Privy Council
heard the appeal .a mere reversal of the second order. or a -
declaration that it was unconstrtutronal was no fedress — as it
certalnly would have been had the Appellant not served any.
part of-the sentence
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in that context, the Prlvy Councrl (by a majorlty) held that"

although the Judge. was immune, the State was liable to:pay
ompensatron as’ the Constltutlon created a new lrabrlrty

o change is rnvolved in the rule that a judge ‘cannot
' 'be made personally liable for what heé-has done when acting
or . purporting te"act in.-a /ud/C/a/ capacity. ‘The claim for
redress ..... for what has beén done by a judge is a claim
against the State for what has been done in the exercise of
_ the judicial power of the’ State. This is not vncarlous |Iabl|l'[y
“it’is -a liability of the State itself. It is.not a- liability in tort at
. allitisa Ilablluty in the: publlc law .of the State.. notcf the
* judge himself, whrch has been newly created by " the..

‘ Constltutlon N
4

Afurther dlstlnctlon was drawn o
“ The: order of Maharaj, J., commrttrng the appellant to
prrson ‘was ‘made by hrm in the exercise .of the Jud|C|aI'
pOWers of the State . the arrest and detentlon of . the -
“appeilgnt pursuant to the judge’s. order’ was effected by the
executive ‘arm of the State. So'if his detentlon amounted 10
a Contraventlon of his rlghts RS 1 2 was a contraventlon
by the State agalnst whrch he was entltled to protectlon

" This: deC|sron d|d ‘not deal with /acts done ultra vires, or |n
violation of dlrectlons _Furthér, although the Judge was, “ramed:
as'a Respondent. he was-hever served, and the matter proceeded
throughout with -the Attorney- General as the sole Respondent ;
this was- held to be qunte proper. ‘

: If the Mahara/ prlnmple applles to mfnngements of
fundamentalrnghts under our ‘Conistitution; it.must follew that in
a successful: appllcatron under Article’126 the liability for. such

_infringerient is solely..that.of the._ State ; ‘that .such. liability is
direct, and. not'vicarious of-in any manner (derivative : that the

~immunity from_suit of the actual wrongdoer is irrelevant ; that,
‘whether the wrongdoer isimmune or not, liability is that of the "
State alone ; that the State:is Ilable for a.deprivation of liberty by
executlve actlon where such actlon s consequent upon- an .
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infringement of fundamental %ights by a judicial act ; and that the
Attorney-General is the proper Respondent in all such cases.
- Apart from my own doubts as to the applicability of that principle
. to ‘the very different formulation of the fundamental rights
recognised by our Constitution. and the remedy provided by
Article 126. | find that several other decisions of this Court are
incompatible with that principle and its necessary corollaries.

Situations similar to the Maharaj case arose in Kumarasinghe
. v AG.. (16) Dayananda v. Weerasinghe. (17} Fernando v. A.G.

{18) and- Jayasinghe v. Mahendran. (19) ‘Infringements of
fundamental rights were alleged to have resulted from judicial
acts . while upholding the principle of judicial immunity from
suit, this Court did not consider or hold the State to be liable. In
Ferriando v. A.G.- (18) there was a detention by a Prison officer
conseguent upon a wrong order by a Magistrate.: a Bench of five
Judges -held that Jan officer of the State who violates the
fundamental right of a person while carrying out a judicial order
is not'liablé if he acted in good faith not knowing the order to be
invalid. The reasoning in Lord, Hailsham's dissent in Maharaj
'commended itself to my Lord the Chief Justice rather than the
majority " view.. Th|s deC|S|on may possibly be ekplained as
consistent with other aspecIs of the Maharaj case on the basis
that the act of detention was ancillary to, and therefore part of,
the "judicial act, and was thus not really ~executive or
“administrative -action.” within. the meaning of Article 126.
However, Kumarasmghe v, A G. (16) and Dayananda v.
, Weerasmghe (17) cannot be explained on that basis, for there
" the JUdICIa| orders were the consequence of false and misleading
reports by Police Officers, and executlve action ” was thus the
" cause of the detention. e

But'even assuming that all-those deciSions may be explained
on thé'basis that the alleged’infringement was not by “ éxecutive
or administrative -action ", the Maharaj principle would yet'cast
liability on the State in a case where the alleged infringement

- o.was ‘clearly by, executive: action. although the alleged wrongdoer

was immurne from suitt When fhat” very situation arose in
Mallikarachchi v Sh/va Pasupati. Attorney-General (20) a Bench
of five'Judges- held that & petition alleging-that a proscription
order madé by the Presudem‘ under:the Emérgency Regulations,
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was in violation of fundamental rights could riot be entertained.
because of the immunity conferred on the President by Article 35
“(1). While agreeing that the President enjoys immunity from suit,
Wanasundera, J., held that having regard.to the provisions of -
Article 35 (3) the Attorney- General was the proper respondent.-
The other Judges held that the impugned act did not relate to'a
matter coming. within Article 35 (3), and therefore the Attorney-
General was not the proper respondenit in terms of that Article.’
The Court. did not applythe Mahara/ Principle and hold that the
act of the President (clearly “ executive action ) in violation of
the Petitioner's fundamental rights. would cast _liability on the
. State. despite the |mmun|ty from suit of the President himseélf.-|
am therefore of the view that under Chapter 111, ‘read with
Arficle 126, of the Constitution, no direct liability is cast upon the
State in respect of a violation of fundamental rights, and that the -
principles enunciated in'the Maharaj case are’ mappllcable to our -
Constitution. Despite dicta ‘as to their’ appllcabrluty this. Court
has,. more often than not. ;acted on the contrary basis ; views
expressed in some demsrons that the wrongdoer is also liable:
represent an uneasy compromiise: between sole llabullty on the
Maharaj principle and the- prrncuples of.vicarious Irabullty WhICh
have been repudrated ‘

Although several decrsmns of the Supreme C0urt of the United
© States have been cited, particularly in the Velmurugu (3) case.
they do not establish that a violation of fundamental rights by-a
State officer results in direct, as distinct from vicarious, liability of
the State. The correspondmg American Constntutnonal provisions
are very different to ours: and the: prmc;ples formulated in those
decisions cannot.be considered applicable to our COnStItUIIOHah
provisions without.close scrutiny: Six of the'decisions cited relate‘_
to proceedings against State officers, actmg wrongfully. and in
excess. of their authority, but the State was not held liable for
their :acts. The Federal judicial power was- held competent ’
afford redress-f'or_‘the wrong by dealing with the officer and th_e
. result of his exertion of power " (21, 22, 23, 24, 25, 26), and not
against the State. Indeed, it is doubtful whether any such theory
_of State liability could' have been advanced on the basis of the
Constitution, and the Amendments guaranteeing fundamental
"rights : it would appear that the doctrin€ of sovereign immunity
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was recognised (see also the Eleventh Amendment). so as to
preclude a State being directly impleaded in respect of the acts
of its officers. Even State officers may have been entitled to that
plea.-and it was to mitigate the consequences of that doctrine
that a State officer seeking to enforce an unconstitutional
enactment is ” stripped of his official or representative character.
and is subjected /n his person to the consequences of his
individuel conduct " ; such " individuals who, as officers of the
State, are clothed with some duty in regard to the enforcement of

the laws of the State, and who threaten. ... .. ... to

enforce . ... ... .. an unconstitutional act. violating the Federal

Constitution. may be enjoined by a Federal court . ... .. " (27.
©28)

Un/zed States v. Classic (29) has been cited as authorlty for the
principle that — )

- " misuse of power, possessed by virtue of State Iaw and
made possible.only because the wrongdoer is clothed with
the authority of State law, is action taken under colour of

- State law "

That was not a principle derived from an interpretation of any
Constitutional "provision, but was simply an application of a
statute making it'an offence for anyoné “ under colour of any
law ” 'to subject another to "‘the deprivation of Constitutional
r|ghts ‘

Many of the principles develope'd in the. American decisions
appear to have been necessitated by the more restricted form of

‘protection of fundamental rights — “ Congress shall make no
" law,..". " Ng State shall" make or enforce any law .
Consequently it has. been held in relatlon to the F0urteenth
Amendment e -

"t is'state action of aparticular character that is prohibited.
- Individual invasion of individual rights' is -not the subject-
. matter of the amendment: ” (30)
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Even the right of Congress to Ieglslate was held 10 be
crrcumscrlbed —_ . )

* It.is absurd toraffirm that: because the nghts of life::liberty.
and-property . . . . . :.are by the amendment sought to be
protected against invasion‘on the part of the state without"
due processof law, Congress may, therefore, provide for
due process of ' law -for their vindication in- every

" case; ... ..that Congress may -establish laws -for their.
-equal protection. In fine, the legislation which Congress is
authorised to adopt in this behalf is not. general Ieglslatlon
‘upon the: rlghts of the cntlzen but correctlve Ieglslatron
(30) . .

Unfortunately such Statements aDpear to have mfluenced the -
assumptlon in some deC|S|ons of thrs Court that S .

Chapter 3-on Fundamental Rnghts In.our Constrtutlon |s

concerned -with public law. The protection. afforded - .
. against .contravention -of these rights by’ executrve or
' ‘admmlstratnve actlon of the State and its organs. “'(8) -

“On the contrary in truth .our Constltutlonal guarantees of
fundamental rights are not onIy against State -action, but even
against violations. by individuals. (31} it may well be that in the”
United Statés the concept of * Staté " and * State action “ had to.
be broadly interpreted. :as otherwise there might: have been no
. other remedy for mfrlngements of nghts but we face no such

’.dlfflculty : T S

Under our Constrtutron if the mfnngement is by ” executlve or
admrnnstratnv,e action “ the remedy is by petition under Article -
126 if it-is not by “ executive or administrative: action ", the:
. common-law or, statutory remedies are available. There s thus no
need to seek to Strain. the meamng of that expressron .or to
expand the scope of Articler 126. on the assumption -that -

" otherwise thefe would be no remedy It is clear that even without

Article _126; common. law remedies ‘would ".be - avarlable
otherwise in Gunaratne v. People’s Bank’ (31 ) no relief could have
.been granted. Artlcle 126 does not-define an:: ingredient- of an

1
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.infringement of fundamental rights: it merely ousts the
jurisdiction of all other Courts and tribunals in respect of one
category of such infringements, namely those committed by
“ executive or administrative action. ” It follows that the question
whether there has been an infringement must be determined
- independently of whether such infringement was by executive
- action : likewise, the question whether such an infringement by
an-employee-casts ltability on his master, a master’s liability for
an infringement by his servant cannot vary accordingly as he is a
private individual or the State : the same principle of lability —
vicarious or otherwise — must "apply. If in circumstances
constituting a- violation of Article 12 (3) a citizen is refused
access'to two neighbouring shops one privately owned, .the other
State-owned — by a shop employee, and if the private owner
and his employee are sued for damages, and a petition is filed
" under Article 126 against the State 'and its employee, can it ever
- be contended that the principles to be applied to determine the
liability of the respective owners. and employees, would be
different ? If as Article: 12°(1) requires, all persons are entitled to
the equal. protectlon of the law, can a person .discriminated
against by a private shop-owner's employee be differently treated
to a person discriminated against by a State employee ?
.| am unable to accept the submission .of Counsel for the
Petitioner that the principles of liability applicable are these laid
down. in the:decisions in. Thadchanamoorthi (7). Velmurugu (3)
“and-Goonewardene v. Perera (8) -the observations of Soza, J.. in
the.latter case-were obiter, and.in'the other two cases it was held
on the facts that there was no infringement. Indeed. in all:the
cases in which infringements were established. the wrongdoer
_ was .acting in ~the .course” of. and - within .the scope of. his
‘employment or duty: and the State would thus have been liable
on the ordinary:-principles of vicarious liability. To that extent only
could the wrongdoer be said to.have been acting .~ under colour
of office ™. or-.as an instrumentality’ of the State: Further,
decisions:of.Benches of five Judges in"Fernando v..A.G: (18) and:
Mallikarachchi~ v.. Shiva Pasupati, > Attorny-General :(10)
.necessarily involve. a rejection of the Mahara/ principle of State
liability. In; Kapugeekiyana's.(6) case- too’there was no order
against- the State. Cdnsidering that. Chapter 111 of the
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s

Gonstitution protects fundamental rights against 'inf‘ringements :

by all persons, and not only by the State. | think that the quéstion
whether such a right'has been mfrmged by a Respondent, and if
“so whether any other person is also liable in respect of such
infringement, must be determined by the-same legal principles.
The principles whereby an employer or a principal is to be made
responsible for.-the act of an empldyee or agent have not been
laid down in‘the Constltutron and hence must be-determined by
reference. to other (statutory or common law)-principles of our
law ; those principles do not.vary (except perhaps in terms of the.
State (Liability. in" Delict) Act) Questions relating to acts which
are ultra vires or done in. vrolatron of prohrbrtrons do arise, but
the, common law prrncuples are suffrcrently virile and flexible to
deal with these. [ am conscious that the time limits: fixed by
Article 126 may create difficulties of proof of loss or damage but
the power of this Court Under Article 126 (4) is extensive, and
enables the Court to give appropriate directions (even-after an
rnfrmgement has been held to have been committed) to obtam
the materual necessary to quantrfy the loss or damage i

sA wrongful act = the invasion of a rrght or the violation of a
fegally protected inferest — causing pecuniary 16ss fo' the -
plaintiff, commrtted wilfully; is sufficient to-establish .liability in
the Aquilian action : in the modern law; patrimonial loss need not
- be proved where the object.of the action is’ not to ‘obtain
~ compensation for harm “done but to establish a rrght An
impairment of personality — the " violation of: those interests
which every man has, as a matter of natural right.-in. the
' possessron of an unimpaired person, dignity and reputation; and’
whether it. be a public or a private rrght—commltted with
wrongful intent establishes liability in- the actio injuriarum;
patrimonial loss, as well as. damages for mental pain. suffering
and distress can be recovered (). When the Constitution .
' recognrsed theright set out in Article 11; even if it was a-totally
new right, these principles of the~common law applned and the
wrongdoer who violated that right became liable ; and -his
master, too, if the wrong was-committed in the course of
employment. (b) it was ‘not necessary for a‘new delict to be-
created by statute or Judrmal decision. The 1st Respondent is
thus liable in respect of the infliction of cruel. inhuman’ and.
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degrading-treatment and punishment on the Petitioner. for which
the State is also liable as it was inflicted in the course. and within
the scope. of his employment under the State.

The Petitioner is entitled to compensation in respect of the

injury, hospitalization. and pain, suffering and humiliation which
" is not easy to assess due to the paucity of ewdence suffered by
him_ in view of the custodial relationship between the. 1st
' Respondent and the Petitioner, his conduct was high handed and
in flagrant disregard of the Petitioner's rights. While | was at first
inclined to attempt 16 assess the-damages under each of these
'..heads separately | agree with my brother Amerasmghe J.. that
this is not desirable. | hold that the Petitioner is entitled to
A compensatlon which | assess at' Rs. 15,000, together with costs
in a sum of Rs. 1,500, from the 1st Respondem and the State
Jomtly and severally s SN

The Petmoners clalm agalnst the 2nd and 3rd Respondents
-~ fails, arid the’ application is. dismissed as against.them, without
costs. Their conduct has been unexceptionable. and had they

‘been compelled 10.retain yprlvate COunsel we would have been
|no||ned to award them costs”
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AMERASINGHE J

| have had the advantage of. readrng the draft judgment of my
brother Fernando, J. and | entirely agree with his vrews _on-the
question of the burden of proof.in cases of this sort ‘and the
scope of the authority of prison guards. | am in complete

agreement with hjs reasoning ‘and the conclusion which he has . -
reached with regard to the delinquent conduct of the First.
Respondent and the liability of the State to pay compensation. to

the Petitioner. | also concur in dismissing the application-against

the Second and Third Respondents and. agree with the order of . -
'my brother Fernando J. with regard to costs: . :

f am unable however to extend my concurrence: to the-legal
reasoning, of my learned brother in the éxpository. part of his

judgment dealing with the manner in-which the State becomes

‘responsible for the :wrongful conduct of the First Respondent.’!
am also unable to agree that the First Respondent is jointly and
" severally liable with the State. | should also like to add.a word on’
the questron of. compensatron :

‘Article 126 -of the Constltut|on empowers thé’ Supreme Court,
among other things. to grant such relief or make such directions
as it may deem just-and equitable where any’ person alleges that :
a fundamental right- or .'language -right recognrsed by the
Constitution and relating to such person has been infringed or is -
about to be mfrrnged by executive or admrnrstratwe action. B

Reltef IS only available in respect of an exeCUtlve act. No relief
. is available in respect of a legislative or judicial act. (E.g. see -
Peter- Leo. Fernando v. Attorney-General and Two Others, (18)
Jayasinghe v.. Mahendran & others. {19) Dayananda v.
- Weerasinghe-and Others. (17) In. Ve/murugu v. Attorney-General
and Another, (3) Sharvananda, J. said that Article 126 “is
_ directed against the’ executive and is designed'as a correcttve for
executrve excess only. ” '

. The. expressron h executlve or admrnrstrattve action “.has not’
_“been defined in the Constitution, but-it has been explainéd in
several decisions of this Court. It is.clear that the words have not
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. been narrowly construed to mean the acts of the President of the

Republic merely because Article 4 of the Constitution says that
" the executive power of the people shall be exercised by the
"President. “ (See Jayanetti v. The Land Reform Commission and
Others. (32) The expression embraces local as well as central
authorities and includes any individual officer who exercises
executive functions of a public nature. (A.K. Velmurugu v. The
Attorney-General and Another, (3). As Atukorale. J. observed
in Rajaratne v. Air Lanka, (33) :

" An examination of our decisions indicate that this
expression embraces actions not only of the Government
_itself but also of organs, instrumentalities or agencies of the
Government. The'Government may act through the agency
of its officers. It may also act through the agency of juridical
persons set up.by the State by. under or in accordance with
a statute. ~ ~ '

An 8- C. Perera . Un/verS/ty Granz _Commission, (12)
"Sharvananda, J. said that™: '

" In the context of fundamental rights, the * State " includes
every »rep_ositdry of State- power. The expression * executive
or administrative action ~ embraces executive action .of-the
State  or its. agencies or instrumentalities exercising
governmental functlons It refers to exertion of State power
. aII |ts forms:’

Justlce Sharvananda quoted these words two years later-in
Nimal T/ssa W//etunga v The Insurance ‘Corporation of Sri Lanka.,
(34) ‘

« =

h. the Velmurugu v:ase (supra) at pp 224 in f/n — 225 (3)
' Sharvananda J said: . - -
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“The ‘Executive’ may be broadly defined as the authority
within the State which administers the law, carries on the
business of the Government and maintains-order within-and
security from without the State . .. .. Executive functions .
thus include, in addition to executron of the law, the
conduct of military operatiens, the provision of supervision
of such welfare services as educatron public health
transport etc.

It has been decided that the Police (see Mariadas Raj v.
Attorney General, (10) ; Vivienné Goonewardene v. Hector Perera
and Others (8) Amal Sudath Silva v. Kodituwakku Inspector of
Police and Others. (35) the Janatha. Estate Development Board:
(see G.A. Eheliyagoda and Others v. Janara Estate Development
Board and Others. (13) the University. Grants Commission (see
Perera v. University ‘Grants Commission, (1 2) the People’s Bank
(see Ariyapala Gunaratne v. The.People’s Bank, (31) Municipal
Councils (see Roberts v. Ratnayake. (36) and Air Lanka (see "
Rajaratne ‘v. Air Lanka, ~(33) “dre stateé agencies of
instrumentalities for the purpose of exercising executive or -
administrative actron wrthrn the meanrng of Article 126 of the
Constltutlon : .

However not every public institution is such an agency or
instrument of Government. It has béen held, for instance that the
~Insurance Corporation of Sri Lanka (see W//etunge v. Insurance
Corporation of Sri Lanka,(34) and the® National Paper Corporation
(see. P.G. Chandrasena and Others'v. National Paper.Corporation
and Others, (37) are. not Government agencies havrng the
relevant capacity ‘for executive’ or. admlnrstratrve action. The
question whether the University of Colombo- (see Gunasena
Thenabadu v. Un/versxty of Co/ombo and Others | 38) and the Bank
of Ceylon are government agencies (see Gamini Samarasinghe v.
Bank “of Ceylon ‘and” Anothér) (39) has been raised -but left -
undecided by this Court. ' ' o -

In the matter-before us. the First Respondent is a Prison Guard,

 the Second Respondent is the Chief Jailor of the Galle Prison and.
the Thrrd Respondent is the Superintendent of the Galle Prison

?and the Fourth Respondent (who was later dropped from the
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proceedings) was _the Commissioner of Prisons. They are. like
Police Officers. officials of a Government Department — the
Prisons Department — concerned with the vital function of law
“enforcement. They are all persons who exercise executive
functions of a public nature and. therefore, have the capacity to
perform executive or administrative acts within the meaning of
Article 126 of the Constitution.

However, ‘it is not every act of a public official that would
“amount to executive or administrative action within the meaning
of Article 126 of the Constitution. Where in the circumstances of
a case an act is 1o be cons;dered purely as a private act of the
person concerned and not as an official act. such an act would
not constityte executive or .administrative action which would
open the way to relief in terms of Article 126 of the Constitution.
(Cf. per-Wanasundera..J. in Aiyathurai Thadchanamoorthi's v.
Attorney-General -and Others. Vadivel Mahenthiran v. Attorney’
General and Others, (7): per Wanasundera, J. in A.K. Velmurugu
v: The Attorney-General and Another. and per.Sharvananda. J. in
- Velmurugu's case at p. 230 (3); Sharvananda. J. in Perera v.
~ University . Grants Commission.. (12): per Sharvananda. J. in
" Nimal Tissa Wijetunge v.. The /nsurance Corporat/on of Sri
Lanka. (34).
_ Where the act of a pubhc offrcer 1S expressly authonsed by the
State it has been said that.such an act would be an executive or.
administrative’ act within the meaning of Article 126 of the
' _Constrtutron.,_(See _V/wenne Goonewardene-v. Hector Perera and
. Others. (8).Such cases are no.doubt rare, for as Wanasundera, J.
says in Thadchanamoorth/ s case (supra) atp. 137 f/n — 138

It seems extremely rmprobable that a government would
openly authorrse -acts of torture or such other cruel or.
degradrng treatment or pumsnment unless in war 'time or .in
emergency 5|tuat|ons

1

Therenwas no express authonsation in this case.

There wrll be executlve or admrnrstratrve actron not onIy if the
act in. questron was.. expressly authorrsed by.the State but also if
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the State |mpI|edly authorised it -or adopted or condoned or
acquresced in that act.-(Cf. Vivienine Goonewardene's case.
(supra). at p.-436 fin. — 437) These cases are few and far
between, although. perhaps rather more frequent-than’ those in
which the acts complarned of are expressly authorised. As
Wanasundera, J. in Thadchanamoorth/scase (supra) explarned
at p 138 : .

"It is more likely that a gevernment may covertly sanction
such-illegal acts or connive in the, perpetration of such ‘
acts, or sanction them or tolerate them to such-an’ extent
that they become vrrtual admrnrstratrve practrce )

This must ‘not be. construed to mean that an admrnrstratrve'
practice -must- ‘glways -be proved: in“"order " to : establish-
acquiescence. Approval of even an isolated act would be’
“sufficient: (see. the Velmurugu case. (supra), per Sharvananda, .
- J.atp. 231 fin.): Moreover, where the act'has been expressly or
“impliedly ‘authorised there willsbe executive .or admlnrstratrvex
.action even if the officer concerned used some unauthorised.
-mode. of doing ithe authorrsed actron There was- no |ran|ed
authonsatronrnthrs case e : ‘

If the- act of a 'pu‘bli‘c -officer has not been. expressly or
~impliedly authorrsed or-adopted or condoned or acquiesced:in-
- by the' State.’ would it be executive or’ administrative’ action’
" merely” because it ‘was the act .of -a hugh offrcral ?27In the
Ve/murugu case, (supra} at p 21 2 Wanasundera J. stated that
"he was* “inclined to the view that thé State should be held
“strictly, liable for any acts'of its high state ‘officials. “ With great
respect, I think the proposition was "somewhat too widely
stated. If a poluce offucer raped a woman after arresting her and
tekrng her to the, police’station, “would that be executive and
admrnrstratrve actron ? | believe that Wanasundera J..would not
have drawn any. drstrnctron between. a rape commrtted by a
humble constable and such a transgressron by a hrgh rankrng :
police -officer.- lndeed Wanasundera J in Ve/murugus case.

N
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(supra) at p. 206 fin. —207 makes no distinction between high
and low officers of the police when he said :

" Mr. Pullenayagam relied heavily on the above passage
for the submission that acts or omissions on the part of a
police officer done ‘under colour of office .or in the
purported exercise of his powers would involve the State
in liability. Nevertheless he made a significant concession,
namely, that there could be acts which can be regarded as
an individual or personal act not entailing liability of the
State. As an example he gave the case of a police officer
arresting.a, woman, then takmg ‘her to the police station
and raprng her

-ln _the s_ame case (supra). Sharvananda, J. at p. 224 said :

" The idea underlying Article 126 is that no one by virtue
~of-his public office or position should deprive a citizen of
his findamental rights without being amenable to Article
126. even. though 'what the: official - did constituted an
‘abuse of power. or exceeded the limits of his authority.
‘This sweep of -State action. however, will not cover acts of
officers. in the ambit of their personal pursuits, such as ‘
rape by.a .police officer-of a woman in his custody as
. contended by the Additional- Solicitor-General ; such act
has no relation to the exercisé of the-State power vestéd in
him. The.officer had zaken advantage .of the occasion, but
not.his off/ce for the satisfaction of a personal vagary. His
',.4conduct /s totally, unconneczed W/zh any manner of
'performance of his OfflC/&/ funcz/ons “(The. e‘mphasrs s -
mme) . o
The test ‘of Irabrlrty relates to the performance or purported
performance of his official dutles and not his rank or position in
the off|C|aI hrerarchy Was it done under colour of office > If the
\act wa$ done within the scope of the express or implied scope
of the - authorrty of the public offncer concerned, -there' is
executrve or admrnrstratrve action‘in the relevant sense. (Cf.-per
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Wanasundera. J. in (Vefmurugu’s case, (supra). atc’p 212 ; per
Soza, J. in (Vivienne Goonewardene’s case, (supra); at p. 439).
There would be executive or administrative action.even'if the acts
in ‘question were unauthorised provided they are se connected
with the acts that have been authorised that this may be
regarded as modes, although improper modes. of doing them.

However, if the unauthorised and wrongful act of a public
officer is not so connected with an authorised- act as to be a
" mode of doing it..but is an independent act, there is no-executive
or administrative action ; for in such’a case the officer Js not
acting in the performance of his official dutres but has gone.
outside of it. He can no longer be said to be doing.. although ina
wrong and unauthorised way. what he was authorised to do. He
is doing what he was not authorised to do at .all. There is no
" executive or administrative action merely because the act was
done at a time when the officer was engaged in official businéss.
To become executive or administrative action within the meaning’
of Article 126 of the Constitution..the act-must be done in the
course of that busrness SO as to form part of it; and not be merely
coincident i in time with.it.

Although Senior State Counsél maintained -that -the First
Respondent” was actrng in an unauthorised manner and was,
therefore, not acting M the performance of his duties. the First
Respondent in this case was not in my view actirig privately
during the time he was on duty. His assault was an unauthorised
or unlawful act but one which was so connected with his duties
as a Prison Guard and in the exercise of the powers conferred,
upon® him and in the performance of the duties he was given by
Section 10 (1) and Section 1.3 of the Prisons Ordinance {Cap. 54
L.E.) and by Rules 121 and 155 of the Prison Rules framed
under the Prisons Ordinance (Vol: | 'Subsidiary Legislation) that
‘he was acting within the scope .of his duties and within the scope
of his powers and was therefore performing an executive act
within.the meaning of Article 126 of the Constitution. He abused
his powers when he laid violent hands upon the Petitioner for-the

purpose of or.for the honestly purported purpose of furthering
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his authority to maintain discipline and the State must therefore
be held liable for his wrongful conduct.

. In the Ve/murugu case. (supra). at p. 224, Sharvananda, J.
said -

" If the State invests one of its officers or agencies with

~ power which "is capable of inflicting the deprivation
complained of, it is bound by the exercise of such power
_even in abuse thereof : the official position makes the abuse
effective to achieve the flouting. of the subject’s fundamental
rights. The State had endowed the officer ‘with coercive
power, and his.exercise of its power, whether in conformity
with- or in- disregard” of fundamental rights constitutes
" executive action. The official's act is ascribed to the State
for the purpose of determining responsibility, otherwise the

© constitutional prohibition. will have no meaning: *

Soza. J..in Vivienne Goonewardene’s case, (supra), at p. 437
cited and -followed 'Sharvananda J's explanation of the
principles on which I|ab|l|ty for mfrrngement of fundamental
rrghts is |mputed to the State

Where there is no express or |mp||ed authorrty the act of a
public” officer . may - nevertheless be regarded as executive or
administrative action if it could be inferred from the
- circumstances that the act was done with the intention of doing

.good to.the State and not for his own purposes. In such a case of
“ostensible. authority .it may be no defence that the officer
concerned was acting beyond his power or authority and even in
disregard .of a prohibition or special direction provided. of
coursé, that the act was incidental to what the officer was
‘e'mplo'yed to do:

Wanasundera J. |n Ve/murugus case (supra) at p. 212 said :
“ The ||ab|||ty in respect of subordrnate o*ffrcers should apply
to-all acts done under colour of.office; i.e., within the scope
© of therr authority express or implied, and should also extend
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to such other acts that may be ultra vires and éven in
disregard of aprohibition or special directions provided
that they are done in furtherance or supposed furtheranhce
of their authornty or done at least with the |ntent|on of
benefmng the State.’ :

| agree with my brother Fernando, J., for the reasons he has
given. that the - Petitioner's ‘attempt to show that the First
Respondent was acting with the intention.of benefiting the State
must fail. It was, | think. an ex post-facto pretence on his part.
Perhaps it was an inspired fabrication ? :

-
¢

My brother Fernando. J.. arrives at his decision: on the
-question of responsibility by way of the Law govérring vicarious-
“liability, and regards: the. petitioner’s rights to compensation as
one of several common Jaw rights in the field of delict. This
. seems to have been the approach favoured by Lord Hailsham of .

St. Marylebone- in his . dissenting .judgment. in Maharaj v.- -

' 'A'r'torhey General of Trinidad and Tobago. (No. 2). | 1978] 2 All
E.R. 670 especially at p. 687 and p. 688 (1): However, our
-Court has preferred to treat.a violation of a fundamental right as
something su/ generis created by the Constitution and not as a
delict. Their Lordships.of the Supreme Court have consistently - - -
steered away from the vicarious liability approach. :

N

Ih'FVEImurugu ’s:éase, (supra). at p- 210 Wanasundera, J. said o

The learned Deputy Solncutor General sought 1o advance.

" hissargument further by relying on certain decisions relating

- to vicarious liability of a master for the acts of his servant in
the sphere of the -law ‘of tort. | am in agreement with
Mr. Pullenayagam that the test of liability formulated in
those-cases is not an appropriate or safe test for application
in the present case. We are here dealing with the liability of
the State under-, public law, which is a new I|ab|||ty 1mposed
directly on- the State by the constitutional provisions. "While
the, decusaons re|at|ng to the wcanous liability of a master for

.-\
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the acts of his servant may be useful to the extent that all
cases where a master can be held .liable in tort would
- undoubtedly fall-also within the liability of the State under
the constitutional provisions, the converse need not be true
unless-we are to give a restricted interpretation to the
constitutional provisions. The common law test of tortious
liability therefore cannot provide a sufficient test and we
have to look elsewhere for the appropriate principlesl "

Soza, J. in Vivienne Goonewardenes case (supra} at p 438
expressed a similar view. He said :

" The nature of the Iiability has been neatly explained by
_ Lord Diplock in the Privy Council decision in Maharaj v. The
.. Autorney-General .of Trinidad and. Tobago. No.-2 — {1979}
- "A.C~38b, 399 (1) — in the following words :

" This is not vicarious liability ;" it is-a liability of the
State itself. It-is not a liability in tort at all 1 it'is a liability
in the. pubhc law of the State .. ... which has been
_newly created » : :
Lord Ha||sham of St Marylebone in his mmonty Judgment in -
., this case did not agree with this formulation because he
found it " difficult to accommodale within the concepts of
the law a type of |Iabl|lly for damages for the wrong of
. another when the wrongdoer himself is under no Lability at
““all the wrong itsélf is not a tort or delict.”* His Lordship
© found it equally difficult to understand that this was some
. vsortof primary fiability. © Buf what Lord . Diplogk was
- ~emphasising was that this was -a new liability in public law
“created. by the Constitution:of Trinidad and Tobago, not to
;- “be-considered from the-angle of -the existing bases of
. liabjlity. In Sri Lanka too our Constitution has, created a new
tclrablhty in- publrc law: - - - I
‘Thls vrew is, also sup‘ported by the decision of Sharvananda, J.
(wrth whem Ratwatte, J. agreed) in the Ve/murugu case (supra).
In that case (op cit. p. 224) Sharvananda J=says -



SC ~ Saman v. Leeladasa and Another {Amerasing.he,‘ J.J ' 37

"It is, to be noted that the claim for redress under Article .
126 for what has been done. by an executive officer of the
‘State is a clatm against the State for what has been done in
the executive power of the State. This s not vicarious
liability . it is not a liability in tort at all ; it-is a liability in the-
public law of the State"— vrde (Mahara/ V. Attorney General

of Tr/n/dad[1978] 2 AER 670 at 679 PC)

These words were quoted with approval by Sharvana'nda,'J'. in
_ Manadas Ra/v Attorney Genera/ -and Another (10)

In Ganeshanathan V. V/wenne Goonewardene and Three
Others. (40), Ranasmghe J said :
The Aature of the Irabtltty mcunred upon an’ mfrmgernent
‘of a fundamental right bya State Officer and the real basis
upon which relief or redress is granted to him has been set
- down by-Lord Diplock in thé:Privy .Council in the ‘case of
: Mahara/ v. 7’he Attorney General of Tr/n/dad and Tobago as:

Thts is not vicatious ||ab|||ty itis I|ab|||ty of the State

" itself. Itis not a habrltty in tort at aH itis-the habtltty in
“the public law’ of- the State ", [* . "“This view of thé
undertytng prmmple ‘has also been hrtherto foHowed
by thls Court .- T

The fact that the agent‘o‘f'the State is requiréd by'Rulé 65 of -
. the Supreme Court_Rules to-be- named ina petmon for relief
for wolatlon of Fundamental. nghts is not an indication that
the State s vrcarrously liable for the act of the wrongdoer The
|dent|ty of the alleged. transgressor is.” as explained by
. Ranasmghe J. |n the, Ganeshanathan case (supra) atp. 351 |n
fins— 352, requured for two purposes (1) Before. ||ab|||ty
“-brought home -to-the-State, it is- necessary for the aggrueved a
persons, ;to. establtsh that his fundamental right. has been
infringed by an executlve of admtntstrattve act: ‘Any such act -
has to be.committed by.a. State Officer.or by-any,other person
who could-be held to.be an organ of the State. It is only on .
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account of such an act by such an individual that the liability cast
upon the State would arise. It is in recognition of this position
and this -principle that Rules 65 (1)-(a} and (b) and 65 {4) (ii). in
particular, have been framed in the way they have been framed.
(2) The naming of the Respondent and his presence in Court
enables the State and the alleged wrongdoeér, who will be given
particulars of the petitioner’'s claim, to defend themselves. (See
also per Samarakoon C.J. in the Ganeshanathan Case, (supra). at
p. 331)

This is all .there is to if and as Ranasinghe, .J. observed in
K V‘/'sva/ingamrand Others v. Don John Francis Livanage. (41)

" The act or acts in respect of which relief is sought are acts
- of the officers of the State. The relief granted in the ultimate
X analysis IS an award.agai'nst the State. ”

It IS therefore the State that is liable to pay compensation to
the Petitioner. (See Vivienne Goonewardene v. Hector Perera and
Others (1983),.Fundamental Rights Decisions 426, at p. 440 (8).
Although in Mariadas Raj v. Attorney-General and another,
(-1983), Fundamental Rights Decisions, Vol. Il, 397 -Sharvananda,
J. at p. 404 (10) said that " The relief granted is, principally
.agarnst the State, although the: delrnquent official may also be
. drrected to make amends and/or suffer pumshment he went
on to direct (ibid. p. 408) the State to pay compensation to the
Petitioner. As Wanasundera, - J.- said .in Ganeshanathan v.
V/'\//enne Goonewardene and Three Others.

A proceedmg under Artlcle 126 is’ agamst the State and
’ the State has to. bear the - lrabrhty for unlavvful eéxecutive or
admrmstratrve actlon "

I

It was the State that was ordered to pay compensatron n Ama/
Sudarh S//va v. KodituwakKi, Inspector of Police ard Others, (35)
ARd' so it was in Nallanayagam' v. Gunatillake and Others.”(15)
and semble ‘in. Elmore Perera v. Major Montague JayaW/ckrama
- and Others, 1985 1 Sri L.R 285 per Wimalaratne, J: at'p. 364
and per Colin=Thome, J.- at p. 3907(42)."l ami‘conscious of the
fact that in Ratnasara-Thero . Udugampola. (11), Kaplgeekiyana
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v. Hettiarachchi. .(6) and in Rdjaratne v. "Air Lanka, (33) the
awards were against the agerit- of the State. However, | would,
with great respect.. prefer to follow the decisions in Vivienne
Goonewardene, Mariadas Raj, ‘Amal Sudath- Sifva. and
Nallanayagam and make order in this case with regard to the
payment of compensatlon agamst the State :

My brother Fernando J. holds that the State "and First
‘Respondent be held. 1omtly and severally liablé. This is the correct .
form of an order in an action'based on delict where joint tort-
feasors are jointly and severally-liable for the whole damage, and
taking the view he does of the nature of fundamental -rights
actions, namely that they are delicts.. he may, for the sake of
" consistency. feel constrained to make the order in.the form in
which he makes it. However, | do not find any decision in our
Law Reports which supports .such a:practice in relation-to an
award of relief made in terms of Article 126 of the-Constitution :
and-making the State and First Respondent jointly .and severally
liable is unnecessary m the context of the bases of Ilabrllty as |
- see them RS < T

“tis enturely consustent wuth the view that what IS mvolved is
~ State. liability that even'where the agent of the State.is mistakenly.
identified in the Petition for redress to this Court for an-alleged
violation of a Fundamental-Right, the State is nevertheless liable
if it is established to the satisfaction of the Court that the act in
questuon was.in fact. done by a State official; Hence. the fact that
the wrong Secretary_to a Minjstry had been named did not end
the, proceedings in-Katunayakage Damesius Perera. and Another
v. R. Premadasa and Others, (43) Nor did-the fact that a police
- officer ,other than ‘the..one named as.-a respondent was
resoonsuble for a wrongful arrest or detentlon inviolation .of the
. Fundamental Rights of.a Petitioner. stand in. the way of redress
: where the Court was satlsfted that the- act was_that of some,
police officer.and. therefore State action: (See per Samarakoon
Cd..in Ganeshanathan V. V/wenne Goonewardene and three
Others (40).. See also Mar/adas Ra/ V. Attorney Genera/ and
Others (10) . R

If a r|ght created by the Constltutrons of 1972 and’ 1978 1S 'sui
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geéneris. does it mean that an old right under the law co-exists ?
In the Kapugeekiyana case at p. 166 Wimalaratne. J. said that the
rights of suspects already enjoyed by them " have now been
made constitutional rights.” And Soza. J. in Vivienne
Goonewardene v. Hector Perera and Others. (8) says :

“ Fundamental rights were secured and guarantéed even in-:
the 1972 Constitution but no special machinery for
enforcement was provided. The Constitution of 1978 spelis
-out in detail the Fundamental Rights it recognises and it has
"provided a special forum ' and .special machinery for
-enforcement and for the grant of relief and redress. But the
old forms of procedure and the old remedies still co- exrst‘
wrth the new. ”

Do’es it mean. that now..in certain circumstances, there are two
remedies, one, a remedy in the sphere of public law and another
in. the sphere.of .public ? Is it open to ‘a party to obtain relief
under both remedies ? It is interesting to note in this connection
‘that_the -Constitution of Trinidad. and Tobago. which was the
subject of interpretation in the Maharaj case. (supra). and quoted
by Wanasundéra, J. in the Velmurugu case, (supra), at p. 201
finy, expressly provides in Articlé"6.11 that the Constitutional
Rights are “ without prejudice to any other action with respect to
the same matter whrch is Iawfully avarlable* ” :

o two remedres are avarlable in our: Iaw also, what isthe effect
-on thé quaitum: 6f compensation ? The provisions -of the
Constrtutron,are, supposed to' piovide a speedy and -efficacious
A r'emedy “(See Palihawadana *v. = Attorney-General and
Others, (44) : Velmurugu's case, (5upra»),2 at 223). The remedy is
speedy ‘because- the” short time ' limits -prescribed’ by ‘the:
Constitution are-rigidly enforced.-(See Edirisuriya v. Navaratnam
and Others.(45) ; K.S.S.E. Ranatunge v. A.R.M. Jayewardene and
Orhers at p'80° (46) Thadchanamoorth/scase (supra) at p. 134
fin. . Jayewardene ‘v.- - Attorney-General “and- Others. (47) ;
V/V/enne ‘Gooniewardene v. Hector Perera and Others, (supra) at p.
440 : Jayanetti's case. (supra) atp. 192 ; Siriwardene'v. Rodrigo;
(48) ~V/swa//ngam v, Liyanage and Others {(49). However. a
‘speedy remedy may not be always the most effrcacrous
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If the proceedings in this.-Court are final and preclude further
proceedings elsewhere, would it not be unfair by a party whose
damages cannot be assessed-within the time prescribed.by the
Constitution for hearing and determrnmg these matters ? ‘And
what of prospectrve loss ? ’ ‘

These are questrons and no doubt there are necessarrly
others, that have not been.discussed.before us in this case. and
- without the benefit of a sufficient argument by Counsel | am,
naturally, reluctant to express .even a “tentative opinion, If
Pandora’s box is to be opened. | should, with great respect, in the
.'name of Hope remaining, submit that a fuller.bench be invited to -
" consider the remedies for the-ills that might have escaped.-For’
. the purpose of guiding me to-a decision in the present case; |-
think the principles enunciated by this Court. and the helpful
dicta that-have been expressed-from time to time, are more tham -
* sufficient, and 1 do.not wish. to wittingly: depart from them. Nor do
" I'wish to make.large generalisations about such principles and-
dicta because no-light | think will-be shed on this case by doing
s0. Indeed. it may be improper for'me to do so (Cf. per Dixon, J.
in Victoria Park Racrng and Recreation Grounds Co. v. Tay/or (50)

| must now turn to the questron of compensauon Lord'
Evershed: MR in’ Nimno=Smith -v. Burgess Garages Ltd., and -
London County Council: {1958) C.A-quoted in Kemp and Kemp..
The-Quantum of Damages; 1961..2nd Edn. Vol..1 at p." 169
observed that— - A T

" The subjett:matter of estimation is very much what might

be called a series of imponderables ; and that, of course.
- makes anything in the way of an assertron about what the
" right frgure is a’ precarrous matter E

| make-no assertron about the total 5um decrded upon by my.
brother Fernando, J- | agree, .that a sum “of Rs. 15, 000 should be
awarded to the petitioner. .

: Some amo_u'nt itrzseems.muét' be awarded if there has been an
- infringement of a*Fundamental Right.which is.regarded as a
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delict. Even nominal damages must be awarded in a case of
injury without damage — /njuria sine damnum. for it is practically
the only judgment that is appropriate in such a case. although
admittedly in technical terms the law requires not damage but an
injuria or wrong on which to base a judgment for the plaintiff. ”
(See Mayne and McGregor on Damages. 12th Edition, at p. 191
et seq.). . .

However, .if the violation of Fundamental Rights constitutes
non-delictual wrongs. then damages need not be- awarded in
certain cases. And. indeed, our Court has sometimes declared a
violation.to have taken place and ordered something to be done
or not to be done or declared something to be the case as the
relief it grants under Article 126. This was what Wanasundera. J.
proposed in the Elmore Perera case at p. 342 fin. — 343. This
was also the relief in, Laxamana and Others v. G.P.S.
" Weerasooriya, General Manager of Railways and Another, (52) ;
Perera v. University Grants Commission, (12) and Eheliyagoda
" and.Others v. Janatha Estate Development Board, (13). It was also
the case in Jayanetti v. The Land Reform Commission, (32) and in
..Gooneratne and Others v. Chandrananda de Silva, Commissioner .

of E/ecz/ons (53)

*.When, in an appropfiate;case, compensation /s awarded for
the violation. of a Fundamental Right, it is, | think, by way of an
~acknowledgement of regret and a so/atium for the hurt caused by
~ the violation of a fundamental right and not as a punishment for
duty. disregarded or authority abused. (Cf: per Lord Carmont in
M'Leish v: Fu/ton and Sons (54) and Weld-Blundell v. Srephens
(55). '

Even if the act were a delict, punishment is an irrelevant
- consideration. The cases point to a rationale not of punishment
of the defendant but of extra compensation for the plaintiff for”
‘the “injury to his feelings and dignity. In' Cassel/ & Co Ltd. v.

Broorne & Another (56) Lord D|p|ock said : '

In com‘mon law weapons to curb abuse of power by the
executive’ ‘had not been forged by the mid-eighteenth
century. In view:of the developments,-particularly in the last
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20 years, in adapting the old remedies. by prerogative writ
and declaratory action to check unlawful abuse of power by
the executive, the award of exemplary damages in civil
actions for tort against individual government éervants
seems a blunt mstrument to use for this purpose today

Civil action are concerned with reparation rather than
punishment (See Rookeés v. Bernard, (57) Fielding and Another v.’
Variety Incorporated, (58) and per Scarman LJ. also at p. 500 /in .
fin - and the Cassell’s case, (supra). In a case such as this where
the First Respondent was guilty of outrageous behaviour, it is not
a .punitive element that must enter into the enhancement of '
compensation payable, but the need to assuage the Petitioner’s
hurt feelings by a recognition-of the enormity of the wrong
complained of. What is sought to be done by increasing the
amount of the award is to give the Petltuoner the consglation of -
knowing that. this Court acknowledges the seriousness of -the
harm done and that it has tried to establish some reasonable
relation between the wrong done and the solatium applied. (Cf.
per Hamllton LJ.in Green/ands V. W//mshursz (59)

"It is the Petltloners pomt of View that us relevant Thus in the
Velmurugu case, (supra), Sharvananda, J. commented on the fact .
“that the case disclosed " a shocking.and revolting episode in law
enforement “ and ordered the State to pay compensation “ for
the - distress, humiliation "and suffering undergone. by  the
Petitioner * as a result of the cruel, inhuman -and degrading
treatment meted out to him. :

- As far-as the delinquent officer himself is-concerned, the Court
may, in an-appropriate case, .as it did in V/'vienne Goonewardene
v. Hector -Perera and Others, (supra), at p. 440 and as
: Sharvananda and -Ratwatte J.J:. did in the Ve/murugu case,
" (supra). at p. 242 direct the authorities concerned to ‘take
disciplinary action. Such action has been. already taken in the
“case before us and therefore we make no direction with regard to
that matter- o ‘ _

n Da;amiu’p_d/a Ratnasara Thero v.P Udugampo/a: and Ozhers,
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(11) Abdul Cader. J.. (Wimalaratne, Ratwatte. Colin-Thome and _
Rodrigo JJ. agreeing) said :

" In my view this is a serious-violation of the fundamental

rights of a citizen of this country which catls for the award

of substantial damages. A'mere declaration without more in

the form of some penalty ... will not deter such future
" abuse of fundamental rights of citizens. ” -

With the greatest respect | am unable to agreethat deterrence
is a relevent element in the assessment of compensation in a
Fundamental Rights action. Being as they are actions against the
State, an attempt by this Court to punish the State would. | think,
be imprudently venturesome. To “attempt to deter it would be
hopelessly futile, for the State. in truth. | believe, has a long
" pocket, the depths of which we must know, If we are to make a
meaningful, punitive award. It is extemely unlikely that we shall
ever know the deepness of the treasury pocket and it is therefore
hardly ever likely that we, would be so placed as to make a proper.
assessmént. of punitive damages. It behoves us also to be
mindful - of the fact that large awards will only -increase the
- burden of the tax-payer and. that of the ordinary man in the street
10 whom the burden of the tax- payer will, Iamentably be passed
_on eventually. Therefore, we need to act wrth restrarnt in
awardmg compensatlon in these matters

" The varnety of the matters we have to consider in assessuf’fg
damages for a violation of -fundamental rights means that a
verdict in such a-case with regard to the amount to be awarded
is the product of ‘a mixture of inextricable considerations and,
therefore, in-expressiig it.- a'separate assessment of the various
elements. ought not.to be made or disclosed. (Cf. per Vindeyer,
Join Uren v. JohniFairfax & Sons Pty Ltd., (60) quoted with
approval by Lord Hailsham ‘in Cassell &.Co. Ltd. v. Broome and
Another(56) Lord Harlsham (/b/d) said : '

The next point to" notlce s that it has .always "been a
prrncrple in English Law that the award of damages when
awarded must be a single lump sum in .respéct of each
separate cause of action. Of course, ‘where part of the
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" damage can be precisely car0ulated' it is possnble and
‘desirable to-isolate part of it in"the same cause of action.
It is also possible and desirable to isplate different sums
of damages receivable.in different torts . . ... But | must
say | view with distrust ‘the arbitrary subdivision *of

" different elements of general damages for the same °
tort . .. In cases.where.the award. of. general damages
contains a subjective element, I':do) not believe it is
desirable .or even possible simply to add separate sums

~ together for -different parts .of the subjective element, "

" especially. where . . . . . the subjective- element relates
under different heads to the same factor, in this case the
bad "‘conduct -of the defendant. | would -think with Lord
Atkin in Ley v. Hamilton (61) :

“ The punitive element is not something which is or
can (the italics are mlne) be added to-some known
factor whrch |s non- -punitive. N
In other words the whole process of assessmg damages ’
"where ‘they are  at large ” is essentially a matter of
‘impression and not addition. When exemplary ‘damages .
are-involved, and even though, in theory at least. it may be
possible to winnow out the purely punmve element, the ‘
-.danger of double countmg by a jury or. a judge arg so
-greatsthat, even.to-avoid a new trial, l.would have thought
- of the dangers usually. outwerghed the: advantages -' S

_ For: the reasons stated in my ;udgment | make order as
follows :

Sy The Flrst Respondent actmg wnthm the scope of. hrs-
© duties -and acting -within his powers ‘violated the.
. fundamental. rights .of the Petitioner .guaranteed by

- Article: 11 of the Constltutlon by . subjectung him to
'cruel mhuman or. degradlng treatment or punrshment‘~ .

~2) The State shall be ||ab|e to pay a sum of Rs: 15, OOO to' '
‘ the Petmoner by way’ of compensation ;
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(3) Costs shall be paid as ordered by my brother,
Fernando. J.

App/icat;on allowed
Compensation ordered





