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GUNAWARDENA
7 V. -
PERERA.AND QTHERS

SUPREME COURT,

RATWATTE, J., COLIN-THOME, J.,

AND SOZA, J,.

S.C. APPLICATION NO.20/83,

May 25,31, June 1, 2, and 6, "1983. .

Fundamental Rights ~ Violation - Illegal arrest and deten-
tion - Cruel, inhuman and degrading treatment, Articles 11
- and 13 of the Constitution - Section :7 of the Police
Ordipance - Section 32 (])(f) of the Code of Criminal
Proceduree Act. No. 15 of 1979,

The petitioner Mrs. Vivienne Gunawardena a veteran
politician, along with others staged a
demonstration opposite the American Embassy on
8-3~83 and thereafter walked back alona the Galle
Road. When passing the Kollupitiya Police Station,
a posse of policemen snatched the banners --which
they were cat;ying. The cameraman who was walking
along with them took photographs of the said
incident. ' :

On information that the cameraman was taken to the
Police Station the petitioner and two othérs walked
into the Police Station to request the release of
the cameraman,

While ingide the Police station, the 1st respondent
{Officer-in-Charge of the Kollupitiya Police
Station) arrested and detained the petitioner and
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also subjected her to cruel, inhusan and degrading
treatment in violation of her fundamental rights
gset out in Articles 11 and 13 (1) of  the
Consatitution. The 1st ,':eépqndent‘ denied - the
allegations against hin, The 2nd reaponﬁunt
(Inspector = General of Police) . among ...othezr
documents, filed an affidavit. by ‘one 'V
Ganeshanantham, (Sub-Inspector of - Police) who
averred that it was he, who attestéd the
petitioner, and that the arrest was made while  the
petitioner and others were walking along the Ga‘le
Road, in a procession which . was being conducted
without the avthority of a lawful permxt.

Held! o .
(1)That the petitiomer had not established, by
preef to the high degree of grobability requireﬁg
that ahe had been subjected to cruel, inhuman &nd
dcgrading treatment by the lst respondent, -

(2)That the petitionmer had bsen arrested, #ét by
the 1st -respondent but by the Sub - Inépector
Ganeshanantham and that the arrest ﬁonnfi+utee' an
infringement of . a fundahental xight set out in
‘Article 13 (1) of the COnsgatution, :

(3)That whether the State adopted it' or got; the
action taken by .Sub-Inspector Ganeshanantham, was
an executive actiop and thereby the -State wag
liable for the’ said; znfringement. Thé State wis
also otdered.to pay compensation to the patitionet.

Beld further (obitet):

That cross examination on thc 6££idavits. vhen
there is a sharp. _.conflict of .ﬁgs;ihony on a
"question of fact, could be pernidgieible,

_Cases referred to

—A1). Ve1murugu v. The Aztérney General and another
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S.C. application No. 74/81 - S.C. Minutes of 9-11-
1981,

(2). Msharaj v. The Attorney General of Trinidad
and Tobago (No. 2) - [1979] A.C, 385, 399.

(3). Thornhill v, Attorney General of Trinidad and
Tobago - [1980} 22,, W.L.R. 510, 519.

(4).. Mariyadas Raj v. Attorney General and another
- S.C. application No. 130/82 - S.C. Minutes of 14-
2-1983.

. APPLICATION under Article 126 of  the Constitution
for violation of fundamental rights.

Dr. Colvin R. de Silva with V.S.A. Pullenayagam

R. Weerakoon and Miss..S. de’'Silva- for petitioner.
H.L. de Silva, Senior attorney-at-law with V, Rat-
nasabapathy for the lst respondenta

Sunil de Silva Add;;10na1 Solicitor General with K.
Kumarasiri S.C. and A.K. Wickramanayake S.C. for
2nd and 3rd respondeat.

Cur. adv. vult.:

June 8, 1983.
sau.s%

In this application the petitioner complains
that she was on March 8, 1983 subjected to illegal
.arrest and. detention. and cruel, inhuman and
degrading treatment in violation of her fundamental
rights by “.the 1st respondent who is the
Officer-in-Charge of the Kollupitiya Police
Station. She now seeks relief and redress under
Article 126 of our Constitution of 1978.

The petitioner is a veteran p011t1cian 66
years of age. _She has been a Member of Parliament
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and in 1964 she was a Junior Minister. She is today

the President of the Lanka Sama Samaja Kantha

Sammelanaya — a Women's organisation interested and

active in local and foreign affairs. March 8, 1983

was International Women's Day. As part of the
programme of this day at about 8.45 a.m. the.
petitioner along with members of her organisation

and representatives of certain other women's

organisations staged a demonstration displaying

banners and placards opposite the American Embassy

emphasising the need to preserve the Indian Ocean

as a Peace Zone and protesting against the

establishment of a nuclearised military base in the

island of Diego Garcia. They also handed over at

the Embassy a letter signed by the petitioner and

the leaders of two other women's organisations and

addressed to President Reagan. Thereafter the

demonstrators dispersed. The working women left for
their places of work. The remainder along with the

petitioner started walking back along the left side

of the Galle. Road towards Kollupitiya junction with

the object of going over to the petitioner's house

in Kollupitiya. As they passed the Kollupitiya

Police Station a posse of policemen snatched the

banners which were being taken along to be stored

in the petitioner's house. A short time later the

petitioner was informed that the newspaper

cameraman who had been walking along with them had

been taken to the Police Station for taking snaps
of the Policemen snatching banners. Thereupor the

petitioner along with Mrs. Ouida Keuneman and Mrs.

Srima Wijetilleke walked into the Police Statiom to

‘request the cameraman's release. At the Police

Station she found Mrs. Nanda de Silva already there
. speaking on behalf of the <cameraman. The police:
officer there requested them to await the arrival
" of the Officer-in- Charge of. the Police Station.
About half an hour later the Officer-in- Charge who

is the lst respondent to this application arrived.
The petitioner walked up to him and requested the
release of the cameraman. The 1lst respondent
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shouted at her, "Shut up, you are under arrest”.
She explainmed that she was not under arrest but had
come to the Police Station of her own accord to
seek the release of the cameraman. Thereafter she
attempted to walk out of the.- room where she was
seated to inform those outside not to wait for
them. She was then physically stopped by a
policeman and almost immediately the lst respondent
held her and threw her on the floor., While she lay
fallen the lst respondent kicked her and put his
foot on her leg. Mrs. Ouida Keuneman came to assist
her to get up. She too was attacked by the lst
respondent and her saree was torn. Later the party
leaders and several others came but by them the lst
respondent had left the scene. The petitioner and
the others were later allowed to leave the Police
Station. On her insistence her statement and those
of her companions were recorded before they left
the Police Station. The police officers gave no
reasen for her arrest and detention. Apart from the
lst respondent, the petitioner has named the
Inspector- General of Police and the Attorney-
Ceneral as the 2nd and 3rd respondents
respectively.

The petitioner filed with her affidavit
.the annextures marked A to D. After the respondents
filed their affidavits and documents the petitioner
filed a counter affidavit .and the document E. On
19.5.1983 she was able to obtain the statement she -
made to the police on 8.3.1983. This was handed
over to her in Court and produced marked G with its
translation Gl. What I have given above is a
resume of the petitioner's account of the incident.

On 20.5.1983 the petitioner filed the
affidavit dated .19.5.1983 of Mrs Ouida Keuneman,
Strong objection was taken to the admission of this
affidavit.Learned Senior Counsel for the petitionmer
submitted that this affidavit was prepared by way
of response to what was alleged in the affidavits
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filed by the respondents. It could not be filed
with the counter affidavit of the petitioner
because Mrs. Keuneman was campaigning in the recent
by-elections and could not be contacted for the
preparation of an affidavit before the elections.
This affidavit would not ordinarily have been
admitted as it was belated. Yet we admitted it
because we felt that the excuse given sufficiently
explained the delay. This affidavit was marked F.
The .1earned Additional Solicitor-General then moved
to mark Mrs. Keuneman's statement to the police
made on the day of the incident. This was not
objected to and the application was allowed ~This
statement was marked 2 R 3.

The version placed before this Court. on
behalf of the respondents is as follows - : About
i0.i5.a.m. of the day of ' the incident,that is, on
'8.3.1983, Sub-Inspector Ganeshanantham saw a- crowd
of over fifty persons carrying banners and shouting
slogans, ‘and walking along Galle Road from the
direction of Galle Face Junction towards
Kollupitiya Junction. He went up with - four
constables to the lady at the head of the
procession and asked her whether "they had a permit
tc go in a procession” but neither she nor any
other member of the procession produced a -permit.
On thus becoming aware that the procession  was
being conducted "without the authority of a lawful
permit” and that the participants were committing
an -offence under section” 77 - of ‘the Police
Ordinance, in performance of his duty to ~ prevent
the conduct of .the procession he directed the
members of the procession 'to "discontimie the
procession and disperse.. The petitioner however
pushed him aside and proceeded with the procession
and thereby obstructed him in  the performance of
~his lawful duty. With the assistance of ' the- other
four constables he arrested the petitioner and four
‘other persons and took charge of the banners of the
processionists. At the time when he arrested the
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five persons he informed them of the reason for
their arrest. The reason itself is not divulged in
any of the affidavits filed by the respondents but
during the argument we were informed that it was
obstruction of a police officer while in the
execution of his duty for which section 32(1)(f) of
the Code of Criminal Procedure Act, No. 15 of 19279
authorises arrest without a warrant. It is only
fair to add that this reason is adumbrated in the
affidavit of Sub-Inspector Ganeshanantham. The
Sub-Inspector produced the five arrested persomns at
the Police Station and made his entries in the
Routine Information Book at 10.45 a.m.

The 1st respondent who had come to the Police
Station on hearing that a procession of women was
marching from Galie Face towards Kollupitiya
Junction in a protest demonstration, found that the
pecitioner and three other ladies and one
Saranapala Pamunuwa had been arrested by Sub-
Inspector Gareshanantham for failing to disperse
vhen ordered to do so and were being detained in
the Crime Dectective Bureau of the Station. The
petitiorner then tried to walk out of the Police
Station. Sub-Inspector Ganeshanantham tried to
restrain her but she pushed him aside. Constable
Thaveendiradas also went up to prevent the.
petitioner from going away but she slapped him. At
this stage the l1st respondent intervened and held
her firmly by her hand. She struggled to free
herself and in doing so slipped and fell, 5hen she
got up a woman constable Ratnaseeli Perera detained
the petitioner in the Crime Detection Bureau of the
Police Station on the directions of the 1st
respondent. Later she was released on bail on Mr.
Bernard Soysa signing as surety.

Along with his affidavit the 1st respondent
has filed the affidavit (1R1) of Police Constable
Thaveendiradas. The 2nd respondent has filed the
affidavits of Sub- Inspector Ganeshanantham (2R1)
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and Reserve Woman Police Constable Ratnaseeli
Perera (2R2) along with his own affidavit. The 1st
respondent has also filed a typewritten document in
two pages marked X which is subscribed with a
signature simile. to that of the petitioner. On the
top of the first psge of the letter there is some
handwritten matter making reference to a letter
dated 18th March from the "Secy. to H.E. the -
President." Just before the typewritten matter
begins are written the words "Statement of Mrs.V.
Goonawardene”. The typewritten matter in document X
~purports to be an account of the. incident by the
petitioner. In her counter affidavit however she
does not make herself clear as to whether the
typewritten matter in document X is a statement of
kerg or whether she admits or denies her signature
on it. The 1st respondent has stated im his
a€fidavit that this document was recelved at hxs
Police S&atxan by post.

It u111 be seen that we have before wse ewo
widely different versions of the incident. The main
questions of fact on vhlch there is controversv are:

1. Was the petitioner ar?ested by the lst
respondent inside the Kollupitiya Police
Station or was she arrested (along with four
others) by Sub=Inspector Ganeshanantham when
she and the others arrested were walking along

- Galle Rogs towards the Kollupitiya Junction in
a procession of several - persons carrylng
banners and shouting slogans ?

2. Did the . petitioner push Sub-Inspector
.Ganeshanantham and .slap constable Thaveen-
diradas when they tried to restrain her from
walking away from the Police Station and did
the lst respondent then merely hold her firmly
by her hand to prevent her. from going away
whereat she struggled to free herself and
slipped and fell or did the 1st respondent
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throw her down and kick her and place his feet
on her when she lay fallen?

Before I deal with the facts a word about the
burden of proof. There can be no doubt that the
burden is on the petitioner to establish the facts
on which she invites the court’ to grant her the
relief she seeks. This.leads to the next question.
What is the standard of proof expected of her?
Wanasundera,J. considered the question in the case
of Velmurugu v. the Attorney-General and another(1)
and held that the standard of preof that is
required in cases filed under Article 126 of the
Constitution for infringement of fundamental
rights is proof by a preponderance of prebabilities
as in a civil case and not proof beyond reasonable
doubt. I agree vwith Wanasundera, J. that the
standard of proof should be preponderance of
probabilities as in @ civil case. It is generally
accepted that within this standard there could be
varying degres of probability. The degree of
probability required should be cosmensurate with
the gravity of the allegation sought to be proved.
This court whez called upon to determime gquestions
of infringment of fundamental rights will insist on
a high degree of probability as for imstance a
court having to decide a question of fraud im a
civil suit would. The conscience of the court must
be satisfied that there has been an infringement.

The court has to be satisfied firstly that
there has been an infringement of fundamental
rights and secondly that such infringement has been
by executive or administrative action.

The infringement conplalned of in this case
falls under two heads :

1. Degrading treatment of’ the pet1tioner in
contravention of Article 11 of the Consti-
tution.
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2. Arrest ef the . pctitigner co-trary to.
procedure established ' by .law. . and without
‘informing her of the reasoms,in contraveation
of Article 17 (1) ef ‘the Coast.i!;ugioa '

: Degradz ng- trecetment

- The lst respondeni: is aécused of throwing the
. petitioner down and kicking her and placing his
- foot on her leg when she lay fallen. Apart from the
affidavit of the petitioner herself and her own
statement to- the Police we have ‘the following
: aater:.al on this point

1, Affidavit of Mrs. .Ouida Keuneman ‘where she says
she saw the lst - respopdent throw dewa the
getitiomer. In the ‘mcantime she’ herself was pushed
~about and she saw. the . petitieaer lying- on the-
fleor. ¥hen she went to help the petiticoer she saw
the first respondent's boﬁ; ca the ptitmw 8
body. o ,

S.Staﬁeieﬁt of Hrs. Oiida Eemn o thn Bgiggge
Here she says the Police Officers pushed the
-petitiener end she fell down. When she fell she was
‘kicked. She does not single out. the lst - respond:ent

as- being the perpetrater of any of - these act.s. ,

. 3. Fo specific allegation of ki&mg .ot desrading.
treatment by thwe lst respondent. has been; -made’ by
the petitiomer's, lawyer in. three ‘letters B,C, -aad. D

written obviously on petitioner’ 8 iastmctions ol
‘18.3.1983,

4. An affidavit of the . press - - photographer whose
arrest, according to the petitioner, sparked off
this incident has.not been filed. Needless to say
his testimony would have been ‘very valuable yet it
has not been made ava:.l&ble.
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: .5. Ihe lot reapoadeet -d the—other Police OfficerS'
“‘who have filed affidavits have of course denied the
allega:ions..The Police Officers for their -part
- eeeage the petitiorer of haviag pashed Sub—~
- Inspector .. Ganeshananthem and slopped Constable
Thaveendiradas. Ferther thére is a statesent in the.
letter X thet the petitioner twisted the arm of a
Pblicelan : : -

. In this stete ef the eviéenee I regret X aa‘
unable to hold that the | .allegation of- degtadingg
treatment has been- established by proof to the high"
degree of probability reQuired

I llegal arrest .

, The material relied on for the allegation that
the Ist respondent arrested the petitioner is her
stetesent thet vhen che pleaded for the release of
the press ;ﬁetegmapher at the Police Station the 1lst
reegendeet & respemse was: "Shut up; you are under

‘arrest™. The petitiomer asserted that she had come
in nto the ﬁni ica Qtaf{ en '31 -t_:-‘tarﬂi 1 ¥ to secn-—n

-

3 oy
&.IEG
release of the preas photographer but this was- not
hesded. There .are also the affidavit and statement to
the Police of Mrs. Ouida Keuneman to support  the
petitioner. But the words "you are under arrest" are
of ambiguous import. They could =mean " you have
aiready been arrested” just as -uch as "I am . now .
plecing you hnder arrest o BRI

~ .The version of the respondents is that t:he’=
‘arrest took place on’ the, Galle Road before - the 1st
respondent came to the Police Statien.  The question
of who arrested and where is bound up with the
question vhether there was a procegsion being
conducted by the petitiomer and the other ladxeS<
aleng Galle Road. On this we have confllcting
testimony. In the letter X the return trip of . the
petitioner and the others with her is described as a
march and again as a procession, ' There - is also
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reierence to banners. Here too the failure of the
petitioner to place before the Court an affidavit of

the press photographer .must be regarded as a serious
shortcoming.

The rival versions on the question whether
there was a procession have their infirmities.. The
burden of proof however is on the petitioner. In the
result it cannot be said that the petitioner has
affirmatively proved in the manner required that she
was first arrested by the lst respomdent imside the
Police Station. ~ . -

But here the petitioner has two strings to her
bow. If it is not accepted that it was the lIst
respondent who arrested her there is the admissioa by

. Sub-Inspector Ganeshanantham that he arrested her and

- four others as they were coming along Galle Road in a
procession about 50 stromg carrying banners and
shoutirng slogans. The petitioner can rely oa
Sub-Inspector Ganmeshanantham's claim to have arrested
her to prove her case. .Sub-Irspector Ganeshanantham
bas stated that he guestiomed the leader of the
procession and asked her whether they had a permit.
‘No permit was produced. He then directed the
processienists to disperse but they ‘attempted to
continue in defiance of his orders. Hence he arrested
the petitioner and the other 1leaders of the
procession and the press photographer and took them
to the Police. Station. He has averred in his
affidavit that he gave the reason for the arrest to
the arrestees at the time he arrested them. He has
however not 'disclosed in his affidavit what the
reasen was which . he gave.

Let it be borne in mind that - it is important
that the reason given should be stated to Court. No
doubt failure to mention what the reason was to Court
would not necessarily mean that mo reason was given
at the time of arrest. But it is necessary that the
Covr. should have the reason given for the arrest
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before it, because the legality of the reason-can be,

“@as it is here, a live issue in the case. The omission”
to mention the reason given at the time of arrest is
no doubt a grave lapse. B® that as it may, Counsel
for the respondents have given us the reason which
Sub-Inspector Ganeshanantham gave the arrestees -
obstructing him while in the excution of his duties.
I will proceed on- the footing that the reason for the
arrest was given. But was tue arrest according to
procedure -established by law?

The petitioner and her companions are alleged
to have conducted a procession "without the authority
of a lawful permit" and thereby contravened section
77:6f the Police Ordinance. Section 77(1) forbids any
procession being taken out or held in amy public
place in any urban area unless nstice of- the
procession hds, -at least six hours before the time of
its co#msncement, been given to the officer in charge
‘of thé Police Station nearest o the place at wBich
the procession is #otcommence. Umder subsectiens 2
and 5 of this section every person who _inm
contravenation of section 77 (1)  organiess =&
procession or does any act in furtherance of .<he
organization or assembling of a procession, commits
an offence punishable by a fine not exceeding five
hundred rupees or imprisonment of either .description
for a term not exceeding six months or both such fine
and imprisonment. Contravention of the provisions of
section 77(1) of the Police Ordlnance is a
mon-congnizable offence for which arrest without a
varrant is not permissible - see First Schedule of
the Code of Criminal Procedure Act, No. 15 of 1979 at
page 241. Section 77(1) of the Police Ordinance does
"not make it anrn offence to take out or hold a.
procession on a public road in an urban area without
a valid permit. No permit or even permission is
required but only notice has to be given. The
Ordinance does not even prescribe written notice. It
can be oral. Once notice is given or even otherwise
it would no doubt be lawful under section 77(3) for
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ap officer of police of a ramk not below the grade of
Assistant Superintendent, if he considers it
expedient s0 to do in the interests -of the
preservation of public order, to give directions
(vhether orally or in writing) prohibiting the taking
out of any procession, or imposing on the person or
persons organizing or taking part in the procession
such conditions as appear to him to be necessary,

~including conditions prohibiting or restricting the
display of flags, banners or emblems. But so far as
the organisers of the procession are concerned the
only legal requirement is to give notice and comply
with the directions, if any, of an officer of police
of a rank not below the grade of Assistant
Superintendent.

It was submitted that during this period the
Police Stations in this area were placed in a state
of alert owing to the possibility of disturbances and
Sub-Inspector Ganeshanantham would have been aware
that no notice had been given of this procession to
the officer im charge of the Kollupitiya Police
Station to which he was attached. But here we are inm
the field of surmise. Sub-Inspector Ganeshanantham
himself says nothing of no notice having been given
in his affidavit. It is obvious that he was acting on
the footing that without a valid permit no procession
is permissible. It must be emphasised that there was
no state of emergency on the 8th March,1983.

Accordingly there was no legal basis for Sub-
Inspector Ganeshanantham's order to the proces-
sionists to disperse. The absence of a permit did not
make the continuance of the procession an offence or
any of the processionists 1liable to arrest. The

- petitioner and the others who vere with her were well
within their rights to ignore the orders of Sub-
Inspector Ganeshanantham to disperse. I might add
that under Article 14 (1) (b) of the Constitution the
freedop of assembly is a fundamental right guaranteed
to a’{ citizens.
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As his order to disperse was in the
. circumstances illegal Sub=Inspector Ganeshanantham is
in no position to complain that the petitioner
obstructed him while in the execution of his duty.
Therefore he is in no position to justify arresting
the petitioner without a warrant by invoking the
provisions of section 32 (1) (f) of the Code of
Criminal Procedure Act, No 15 of 1979.

On his own showing Sub-Inspector Ganeshananthem
was guilty of arresting the petitioner in
contraventien of the Constitutional prohibition of
arrest except according to procedure established by
law. The arrest constitutes an infringement of a
fundamental right. Sub-Inspector Ganeshanantham's .
action no doubt proceeded from a wrong appreciation
of the Law, but the infringement remairs.

.Executive or administrative action.

I will now turn to a gquestion on which we heard
much argument from both sides. Was the infringement
by executive or administrative action ?

_ Learned Senior Counsel for the 1st respondent
with support from the lesrned Additional Solicitor-
General submitted that 1liability on the basis of
executive or administrative action can be established
only if the State has either expressly or impliedly
authorised or ratified or adopted or condoned or
acquiesced in the acts comnstituting the infringement.
The 2nd respondent has expressly sworn to the fact
that he has not and will not authorise or condone any
illegal acts on the part of his officers. In his
affidavit he states he has read the affidavit of
Sub-Inspector Ganeshanantham and being satisfied with
the truth of the averments therein he is producing it
to Court marked 2R1. It is a reasonable inference
that the 2nd respondent is adopting the action taken
by Sub-Inspector Ganeshanantham which no doubt was
felt at that time to be within the pale of the law.
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Bence Lhe icd qmngement undex 4iscussica pagses even
the test formylated by learnsd Senmior Counsel for 1si
respondent. I'thave no difficulty in holding that the
infringment wi by exécutive laction for which the
State is liabk. This should Rave Leen sufficient to
dispose of th case ‘but .in vlev of the fact that the
question was grgued at length before wus, I will
proceed to de:i with 1t.

The remedy prescribed by Article 126 of the
Constitution is available only where there is an
infringement or imminent infringement of a funda-
mental right by executive or administrative action,
The question is whether an act violating fundamental
rights committed under colour of office by 'a public
officer constitutes executive or aimisnistrative
action umless it is expregsly or impliedly authorised
or adopted or condoned or acguiesced in by the State,

_ On behalf of the respondents it is asrgued thet
constitutional safeguards are directed sgainst &he
State and its orgens and not agaimst imdividuals.
Hence fundamental rights gusranteed agaimst State
action camnot be infringed by the coaduct of public
sfficials not impliedly or expressly authorised by
the State. To make.the State liazble for the acts of
its officials which it has not authorised expressly

.. or impliedly-would be to widen State 1liability to
aimost: uncontrollable ‘proportions.

The principle of liabi¥ity -however must.not be ~
determined on the basis of the extensiveness or
-RAYTOvDess. of 3%s field of operation. Chapter 3 on
Furdamentel Kights in our Constitution is concerned
with public law. The protection afforded is ‘against
ceptravéniiex of these rignts by ~executive or
adwinistrative action of the State and its organs.
Public authorities clothed by law with executive and

adwinistrative powers are organs of the State. A
police officer using the coercive powers vested in
hiv by law acts as an organ of the State. As much as
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the State is served when he enforces the law, the
State is liable for the transgressions of fundamental
rights he commits when he is enforcing the law.

Fundamental rights were secured amd ' guaranteed
even by the 1972 Constitution but no special
machinery for erforcement was provided. The Consti-
tution of 1978 spells out in detail the Fundamental
Rights it recognizes arnd it has provided a special
forum and special machinery for enforcement and for
the grant of relief and redress. But the old forms of
procedure and the old remedies &till co-exist with
the new,

The question we are considering has been the
subject of jmdicial decisions in our Courts.
Sharvananda,J. explained the principles om which
lighility for 1nfrlngement of Fundamental Rights is
impated to the State in the Velswrugu case (supra) as
folleosss

"IT the State iavests one of its officers or
agencie° with power which is capable of
inflicting the deprivation complained of, it
is bound by the exercise of such power even in
abuse thereof; the official positiom makes the
abuse effective to achieve the flouting of the
subject's fundamental rights. The State had
endoved the officer with coercive power, and
his exercise of its power, whether in
conformity with or in dlsreggrd of fundamental‘
rights, constitutes ‘executive action'. The
official's act is ascribed to the State for
the purpose of determining respons1b111ty,

otherwise the Cunstltutlonal prohibition w111

_have no meaning."

The nature of the l;ab111ty has been neatly
explained by Lord Diplock in the Privy . Council
decision in  ‘Maharaj v. The Attorney - General of
Trinidad and Tobago. (No.2) (2) in the following
words:
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" iz is not vicarious lisbility; it is a
liability of -the State iv=elf, It is not e
liability im tert at all; it is a liability in
the public law eof the State....vhich has bzen
né'l’ Creat(’.d . L X RN v

Lord Hailsham 'of St. Marylebome in his ‘minority

dissenting judgment in this case did not agree with

this formulation because he found " it difficuit to
accommodate within the concepts of the law a type
of liability for damages for the wrong of another
wvhen the wrongdoer himself is under ne liability at
- all and the wrong itseif is not a tort or delict”.

His Lordship found it equally difficult to

understand that this was “some sort of primery

liability"”. But what lerd Diplock was emphasieing .
wvas that this was a nev liability im public 1lav

created by the Constitution of Trinidsd and Tobago,

not to be comsidered from the amgle of the existimg

bases of liability. Im Sri Lenka teo eour

Constitution has created s mev liability im public

lav,

On the nature of police guties Lord Dipleck
agein made an authoritative pronouncement in the
case of Thornhill v, Attorney-General of Trinidad and
Tobago' (3). —

" It is beyond .question, however,that a police
officer in carrying out his duties in relation to-
' the maintenance of ‘order, the ~ detection ' and
apprehension of offenders and the bringing of them
before a judiciml suthority is acting as a public
officer carrying out an’ essential executive
function of any sovereign state - the maintenance
of lav and order or, to use the expression
origigplgy used in England, 'preserving the King's
p@ce o"' <o ‘ ’

Lord Diplock went on to point out that police
officers are endowed with coercive powers to
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perform their functions. This is so in Sri Lanks
too. Hence contravention by the police of any of
the Fundawental Rights guaranteed by the’
Constitution must attract State liability.

The State no doubt cannot be made liable for
such iafringements as may be committed in the
cousrse of perscnal pursuits of a public officer or
to pay off his persoral gredges. But infringements
of Fundamental Kights .committed under colour of.
office by public officers must result in liability
being cast om the State.

Reliapce was placed by learned Senior Counsel
for the 1lst respondent con the judgment of
Hanasundera,J. in the Velmurugu case (supra). Im
that case the mejority view was that on the facts
there was no-imfringement of fundamental rights.
Bence the decision so far as it relates te the
inrerpretatisn of executive or administracive
action must be regarded as obiter. Wanasundere, J.
tock the view that the S3State should be strictly
liable for the acts of its .high officiels, OF
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subordinate officials he says as folloua:

"The 1liability in respect of subordinate
officers should apply to all acts done under €olour
of office, i.e., within the scope of their
awthority, express or implied, and should also-
extend to such other acts that may be ultra vires -
and even in disregard of a prohibition or special
directions provided that they are done in the
furtherance or supposed furtherance of their
authority or done at least with the intention of
benefiting the State".

This passage appears indeed to support what
the petitioner is contending for. With great.
respect, I dornot'agree that any distinction should
be drawn on the. basis of the rank of the official.
I can find very . little in this judgment wvhich
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snpports the proposition which learned Senior
Counsel for the respondents have inwited us to
accept.

The principle that the State is liable for
infringemeats of fundamental rights committed under
colour of .office. by its public officers was
applied by Sharvananda.J. in the case of Mariyacas
Raj v. Attorney~General and another. He explained
the principle of 11ab111ty as follows:

® What the the petitloner is ;ﬁmplalning of
is an infringement of his fundamental right by
executive or administrative action'’, that the State
has through the instrumentality of ar over-zealous
or despotic official committed the tramsgression of
his comstiturional right. The protection afforded
by Article 126 1is against infrimgement @ of
fundamental rights by the State, acting by some
public zutherity emdewed by it with the aecessary
coers 92 powers. Ihe relief gramted is primcipally
agaiast the State, altheugh the delinquent official
msy also be directed to make amends and and for suffer

A e = ki B

With this fermulatica I. respectfully agree.
In the instant case the action taken by Sub-
Inspecter Ganeshanatham was ‘executive actiom
vhether the State adopted it or not.

Accerdingly I hold that the- arrest of the
petitioner was unlawful and contravened Article -
13(1) of the Constitition. The State is liable for
the infringement. Therefore I order the State to
pay Rs. 2500/- as compensation to .the petitiomer.
As this award is based on material placed - before
Court by the Police Officers, I order mo costs.

Before I part with this -judgment I would like
to advert to ome last matter wvhich has caused my
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brothers and me gume concern, As :heve was a sharp
confiint of ctestimeny on the question of cruel,
dnhuesan and degrading trcztment we may  have
examined the guestion o«f permitting cross-
exafination on the aifidavits. However such a
covrse was not in any event feasible as under
Article 126 (3) of the Coastitution we are obliged
to deliver oor order today. In the circumstamces we .
direct the 2nd respondent %¢ preceed with hisg.:
fnyriries and take appropriie action in accordance
with the iav in respect of the varions allegaticas
madeAag&inst the ist recpcadent.

.RATHATTE, J., : .I agree.
CQLEN~THQKE; 4.,: T agres.

dpplication allowed and coppensstich orderet.



